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UNVEILING THE VICTIM OF CORPORATE CRIME AND
CORRUPTION CASES IN INDONESIA: THE VICTIMOLOGY
PERSPECTIVE

3y: A. Suhartati Lukito’

1. INTRODUCTION

Indonesia, as one of the developing countries in South East Asia has bolstering the economic
system both in financial sector and non-financial sector. Business activity has grown tremendously
n the nation together with the financial sector. Corporation has proven itself to be an important
element in terms of achieving the economic welfare to the nation and the whole society. The
appearance of corporation has become a stepping stone to achieve the economic weltare in
ndonesia. The strong-built and clean corporate are utmost important and being a pillar in Indonesian
aconomy system. In line with the positive benefit of the corporation to fulfilling society’s needs, there
are several unavoidable conditions where the negative impact of the corporation has increased as
well. The form of the negative impact could even be identified as a corporate crime. Namely a few
of corporate crime such as corruption case, bribery case, money laundering case, environmental
case, smuggling case and so on, has become great barrier to achieve strong, clean, competitive
corporation. Opposite with the victims of conventional crime or street crime which is very obvious
and easy to recognized. Nevertheless, the victims of corporate crime was not quite easy to be seen
and identified.

These conditions, therefore has brought difficulties to combating and reducing any corporate
crimes. It is indeed become worst when some of the corporate illegal activities relating with corruption
and bribery give profit for both parties. Corporation could even earn direct or indirect profit from the
=nme. As we all agree that corruption is detrimental to economic growth. Moreover, it will create
weater loss or pain to the victim or society as a whole. Indeed, the government and society all
woether suffer from corporate bad behavior. The victims and risks of corporate crime has grown
significantly with the victims not even realize of being a victim of it. Due to that, it is need to revealing
the victim of corporate crime as well as to identifying and analyzing the victim itself. Thus the interest
of victims can be taking into consideration in the criminal justice system. The victimology perspective
will bring a great help to overcome and reducing the criminal behavior relating with corporation.

2. DISCUSSION
A. Corporate Crime Relating with Corruption and Bribery

Reflecting on how the importance of economic growth and the corporation, in particular financial

nstitutions, is the fact that finance grew very much bigger and it was very well-paid. Financial services
are not forms of end consumption, but perform intermediate functions within the economy. More
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finance is pood i 111s making ine economy more efiicient of more siabie, andhisbad it itie =
it inefficient and unstable. (Turner, 2016:88). Therefore the continuously efforts to fostering financs
institutions should be prioritized. The undeniable fact that efficacy of the financial and econom
growth will be reflected on the behavior of the corporation. The numerous corporate crime will be
the signal of declining the financial strength and economic growth. Indeed, one factor of the successiu

economic growth with be depends on the lower number of corporate crime. Not to mention the

corporate crime which relating to corruption and bribery actions.

Describing some corruption cases such as bribery and graft are relating with corporate crime,
corporate criminal behavior truly forms a huge barrier in the anti-corruption regime in Indonesia.
Corporate Crime is taking part as a white-collar crime. Having said this, as it is mentioned earlier, it
is not an easy task to identifying victims of corporate crime. According to Michael L. Benson and
Sally S. Simpson, most of us recognize that we could be victims of crime and try to take reasonable
precautions against this happening. We lock our doors, avoid dangerous neighborhoods, and keep
our belongings close by when we are out. These simple precautionary measures work primarily
because they make it hard for offenders to get close to us or our property. They probably do help
reduce the chances that we will be the victims of certain types of crime, such as burglary, robbery,
assault, and larceny. Unfortunately, these measures are unlikely to have any effectiveness against
the types of crimes and criminals such as white-collar crimes. White-collar crimes are committed in
ways that are difficult, indeed often impossible, to prevent by simply blocking the offender’s access
to his or her target. White-collar offenders use techniques and take advantage of opportunities that
are unavailable to ordinary street crime offenders to carry out their criminal intentions. Their crimes
can harm victims both directly and indirectly without the victims even knowing it. Compared with
ordinary street crimes, they pose significantly different risks and threats to individuals, governments,
and society in general (Benson and Simpson, 2015:XVII).

Governments, police and the military, multinational corporations, medical personnel, and
parents have, in different degrees, power on the very existence, future and destiny of other human
beings. In many nations of the world, laws have been enacted to control and neutralize the use of
these positions as weapons against those whose lives can easily be affected by the powerful.
Unfortunately, laws are often disregarded or not enforced and the resulting harm is similar to behavior
that would definitely be considered criminal if engaged in by anyone other that those in control of
the victims. Moreover, it is well said that the adverse impact that multinational corporations can have
on life and health of people around the globe has been amply demonstrated in recent examples.
Multinationals can easily alter traditional nutritional habits through full-scale advertising and
promotional campaigns to the detriment of the long-range needs of the populations involved. It was
more obvious that collective victimization has generally been neglected as a field of study and
research. More attention should be directed at the effects and impact of white collar crimes; of
corporate misconduct; of abuses of power on the part of the state; and of illegal business practices.
(Emilio C. Viano, 1990:xiv-xvii).

In most criminal areas, it is expected that a combination of victim and police is the main source
of criminal detection. After crime victims suffer an injury or a loss, they tend to report the incident to
the police who investigate and hopefully find the offender(s). In cases of financial crime by white-
collar criminals, it is often quite different. A victim is frequently not aware of the injury or a loss.
(Gottschalk and Gunnesdal, 2018:117). Therefore, the identification of the victim will be a significant
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help for the law enforcement agency to detect any corporate crime. It is the reason why the victim's
identification, appearance and step forward will be an effective tool to combating the corporate crime
as well as to prevent the similar this happen in the future. The identification and analysis of the
corporate crime victim should consist of at least:

(1) the identity of the victim;

(2) the modus operandi of the criminal action which is creating the victim losses;

(3) the frequent corporate illegal behavior conducted by corporation;

(4) the harms and losses of the victim;

(5) the restitution and compensation suitable for the victim.

The more detail information and identification on victim will be a great benefit to overcome
corporate crime.

B. IDENTIFICATION ON VICHM'S LOSSES AND HARMS RELATING WITH
CORPORATE CRIME

The conflict of interest between the aim of the corporation to gain highest profit and in the
contrary the obligation of the corporation to fulfilling the governmental regulation has drawn to any
corporate crimes. Taking conflict of interest seriously suggests a prescriptive turnin the line of similar
efforts in other areas of the law. Agency problems and conflict of interest more specifically should
be the focus of the legal framework. The current legal framework does this indirectly through a wide
array of strategies. Instead, it would be preferable to address systematically the various types of
conflict of interest and subject them to the same set of rules. This observation carries two agendas
for reform. Corporate law should, on the one hand, increase the scrutiny on conflicted transactions.
On the other hand, the regulatory burden can be decreased in areas where agency problems are
less marked and the current regime is too stringent. In the other terms, by focusing on conflict of
interest, in particular, and agency problems generally, potential areas for reform come to light (Bahar
and Morand, 2012:328-329)

As a comparison study in other country, in example Norway, Terum et.al (2017), relating with
crime signal detection, in Norway, 405 white-collar oftenders were convicted and imprisoned between
2009 and 2016. Through the detection of white-collar crime, the second biggest rank of the detection
s through crime victims which suffering financial loss. (Gottschalk and Gunnesdal, 2018:115)

As one of the economic crimes, corruption pose threats to the whole economic system and
social losses. Notwithstanding, corruption is a global problem that affects both developed and
developing countries alike the modus operandi for engaging in corrupt transactions are context-
dependent. Factors such as the business sector (e.g. construction, extractive and defense), types
of business activity (e.g. procurement contracts, obtaining licenses and permits), economic
opportunities (or lack of opportunities) and political environment are likely to drive and influence the
types and levels of corrupt transaction. (Carr and Jago, 2016:144). Moreover it is well explained that
the problem of corruption and bribery and the detrimental link between corruption, economic growth
and development emerged in the 1990s. The resulting anti-corruption discourse at the international
level saw the adoption of anti-corruption conventions at both regional and international level along
with the adoption of codes of conduct targeting the behavior of publ'c and private institutions and
those working within them. (Carr and Jago, 2016:145). Therefore, it should be identiﬁegj the victims

-
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losses and harms caused by the illegal behavior both in public and private institutions. The victims
of the corporate crime could be drawn as follows:

. Macra
L Economic

Figure 1: The victims of corporate crime

The figure describe the broader perspective of victims due to corporate crime which has massive
and destructive impact. The same negative impact occurs to the macro economy, employees,
competitors and society caused by corporates crime. The negative impact of corporate crime on
macro economic can occur through a loss of trust which can lead to loss of direct or indirect
investment, particularly foreign investment. As quoted by Teixeira, corruption undermines public
trust in the government, hampering its ability to fulfill its core task of providing acceptable public
services and an adequate environment for private sector progress. The delegitimization of the state
associated with corruption leads to political and economic instability, resulting in general uncertainty
with negatively impacts on the willingness and ability of private business to commit to a long-term
development strategy, hindering the countries’ sustainable development paths. (Teixeira, 2016:2)

Similarity has been brought-out in the financial institutions, particularly in the banking system.
Prior to the 1970s bankers were prudent, deeply cautious people who gave advice predicated on a
good knowledge of the needs and interests of the customer. Bank managers tended to have real
authority as banks were quite decentralized organizations, and thus bank managers tended to be
highly respected members of their local communities. These days are long gone. Currently the people
understand that when a bank employee recommends a certain investment, they are typically
incentivized by a commission to do so. Banks have changed from a relatively local institution working
in the client’s interests, to a far more complex organization that is intent on maximizing profits and
the number of products it can sell to customers. (Buckley, 2016:10). This phenomenon can lead to
any corporate criminal activity thus creating numerous victims. In the further terms also can creating
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losses and harms not only to the victim individually but also losses and harms to the economic
system and financial sector as well.

C. ANTI-CORRUPTION REGIME AND VICTIMOLOGY PERSPECTIVE

Before analyzing the correlation between corporate crime, victim's losses and victimology, it
is urged to get the depth understanding of the victimology perspective itself. Victimology is now
recognized as the scientific of the physical, emotional, and financial harm people suffer because of
criminal activities. Victimologists not only investigate the impact of the injuries and losses inflicted
by offenders but also the handling of victims by the criminal justice system — the interactions with
agencies and officials, especially police officers, prosecutors, defense attorneys, judges, probation
officers, and members of parole boards. In addition, reserachers explore the public’s reaction to the
plight of victims, as indicated by relationswith other societal groups and institutions (such as the
news media, the medical and legal professions, and businesses selling anticrime hardware and
protective services). Victimologists want to know if victims have been physically injured, economically
hurt, robbed of self-respect, emotionally traumatized, socially stigmatized, politically oppressed,
collectively exploited, personally alienated, manipulated, co-opted, neglected, ignore, blamed,
defamed, demeaned, or vilified. Victimologists are equally curious to find out if victims are being
empowered, assisted, served, accommodated, placated, rehabilitated, educated, celebrated,
memorialized, honored, and even idolized. Note that victimologists are researchers, not practitioners
or advocates who help injured parties to recover from their ordeals. Psychiatrists, psychologists,
therapists, counselors, social workers, doctors, nurses, and lawyers provide the actual services to
their clients. Victimologists evaluate the effectiveness of these kinds of assistance. (Andrew Karmen,
2001:9). In terms of any corporate crime arising from corporate bad behavior which has the negative
impact of economically losses and economically hurt, this is the important reason why the victimology
perspective should get involved of this. Indeed, one notable appearance of victimology perspective
is to give more attention and primarily focus on the unveiling of corporate crime victim.

Particularly on the combating of economic crime, the Indonesian government realize that anti-
corruption regime should be built among the nation. Speaking of that, the Restorative Justice approach
involving victim in the criminal justice system can be a milestone to reducing corporate crime.
Therefore, regulations should give more priorities to the victimology perspective. Regulations can
also be used to make it more difficult or riskier for potential offenders to deceive potential victims.
For example, regulations that require contractors to provide written estimates for proposed work
make it more difficult for them to promise one thing and do another (Benson and Simpson, 2015:247-
248).

In contrast to the punishment approach ot the “punish harsh in order to deter” approach, a
relatively recent approach to crime prevention considers that the company, as the victim of fraud or
corruption, for example, ought to have a sajk in how the offender should be treated. In this perspective,
the management of the company utilizes the relatively new Restorative Justice approach to achieve
prevention. Restorative Justice focuses on losses, repairs the damage inflicted, seek satisfied parties,
and views the victim as the central person of the whole process. (Weitekamp, 2002:323). A defining
feature of Restorative Justice is the offender’s sincere apology to the victim in the presence of
important others for the wrong he/she has done. The public apology ritual is in effect a shaming,

—_
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humiliating experience. Also, part of Restorative Justice concept is that the victim, with the assistance
of a facilitator acceptable to both the offender and the victim, specifically demands certain ways in
which the offender will make amends and will in turn be reintegrated back into the company or the
local community, for example. Thus, Restorative Justice uses reintegrative shaming to condemn a
certain behavior and to support offenders, instead of punishing them (Braithwaite, 2009). By utilizing
Restorative Justice, a company invests in and strengthens a desired company culture and reinforces
a certain ethical behavior, factors that are crucial to the constant effort to prevent fraud and corruption.
Of course, Restorative Justice may not be feasible in very serious case of fraud and corruption.
(Krambia-Kapardis, 2016:140)

Moreover, strategies to prevent white-collar crime that are not centered in legal controls focus
mainly on reducing criminal opportunity. Routine activity theory suggests that crime results from
three interrelated events that occur at the same time, in the same place: a motivated offender, a
suitable target, and the lack of a capable guardian (Cohen and Felson, 1979). From this point of
view, crime can be prevented by somehow decreasing the suitability of the target or increasing the
level of guardianship. The suitability of a target can be reduced by target hardening (i.e., making it
harder to get at the target). Guardianship can be increased by providing more, or more effective,
surveillance. Prevention efforts can also focus on the motivated offender, but these may be more
difficult to accomplish than increasing guardianship and hardening the crime target. From a practical
point of view, however, situational crime prevention theory predicts that any intervention that disrupts
the crime triad will reduce crime. The risk of many traditional forms of white-collar crime can be
mitigated by increasing public awareness about crime risks and enhancing victim protection. (Benson
and Simpson, 2015:249). Therefore involving victim protection and victimology perspective is urgently
needed in this anti-corruption regime. Making sure that ‘the crime does not pay’ principle is also the
main part to combating the corporate crime relating with corruption and bribery cases.

It's not be neglected some of the opinion that corruption as “the way things are” or petty corruption
Is, In general, less condemned by citizens than grand corruption (Nystrand 2014). Indeed, the former
is often seen as a system of which everyone is part and therefore people do not judge each other's
Involvement in this type of corruption, while grand corruption benefits a few by considerable amounts
of money, which greatly distresses people (Teixeira, 2016:5). This point of view is eventually taking
consideration into victimology perspective. In a way that petty corruption is less number of victims giving
less condemned. On the other way, grand corruption which is create greater number of victims giving
more condemnation by the society. Notwithstanding the social damage and economic damage created
by grand corruption is even greater than any other economic crimes.

Intentionally as well as high culpability is to be evidenced principally through involving others
through pressure or coercion (e.g. employees or suppliers); targeting of vulnerable victims or a large
number of victims; abuse of dominant market position, or position of trust or responsibility; and culture
of wilful disregard of commission of offences by employees or agents with no effort to put effective
systems in place. (Levi, 2018: 283)

Dealing with corporate crime and corruption cases as well, the holistic approach to overcome
itis urgently needed. It was explained about the holistic model of Corruption and Corporate Fraud
Prevention. Trust, ethics, and leadership are integral parts of a proposed model to prevent corruption
and corporate fraud. Both fraud and corruption relate to a dishonest act to personal gain, are criminal
offenses in most countries, and are interrelated to a large extent. Consequently, measures proposed
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to address one would be relevant for combating the other as well. Several approaches to fraud and
corruption prevention that could be used alone or in combination will be considered first in an effort
to highlight the uniqueness and completeness of the Corruption and Corporate Fraud. As the
Corruption and Corporate Fraud emphasizes, it is the simultaneous implementation of different
approaches at different levels of analysis (person, corporation, and society) that is proposed in order
to significantly impact the three phenomena and reduce the risk of a corporation collapsing and
another financial crisis. (Krambia-Kapardis, 2016:136-137). The simultaneous implementation which
IS require the involvement of society is also including the victims. Therefore the acknowledgement
and unveiling the victims played an important role to it. This is emphasizing the crucial role of the
victimology perspective to combating corporate crime and corruption cases. In particular, the
victimology perspective attempts to fill the gap in the sphere of the interaction between the corporate
crime and the economic growth.

Corruption is clearly a complex phenomenon which many have argued needs to be addressed
holistically — looking at all levels of society — from grand to petty corruption; organizations-
governments, public institutions, NGOs, religious institutions and others; as well as methods of
enforcement — legal, educational, procedural. Put simply, the people (paliticians, bureaucrats, law
enforcement officers, media, citizen etc), rules (laws, regulations and customs) as well as the tools
to enforce these rules (including the judiciary and law enforcement) should all be functioning together.
(Kerusauskaite, 2018:102-103). By putting all the people together it should be emphasizing the
victims as well to step forward in the criminal justice system.

In order to involving victimology perspective and put victims need and one of strategic tools
to reducing corporate crime, it has to elevating the culture, the habit and the character of the offender
and victims as well. Changing character is also the important part of the offender and victims both
to preventing corporate crime in greater way. Elevating character alongside competence sustained
excellence is in the best interest of organizations and the regulators who provide stewardship.
Character is often (mis) understood as being similar to personality or physical traits, and therefore
not subject to meaningful change. However research suggests otherwise for the following reasons:
(1) a person’s character-driven behaviors change often due to the effects of context or neglect,
sometimes because of some intense, crucible of context or neglect, and other times as a result of
intervention by others. It can change for the worse; it can also change for the better; (2) character
s a habit of being. Change the habit and character change will follow (Furlong et al, 2017:215).
When the victim and offenders can change the habit, they can eventually change the character, and
it will gradually reducing the criminal behavior.

Looking to the other developed country experience such as United Kingdom, emphasizing on
victims need and victimology perspectives is not only in the anti-corruption regime, but also likewise in
the Counter Terrorism Act 2008 in UK. Third parties in the guise of victims of terrorism are considered
for the first time in the anti-terrorism legislation by section 37 of the Counter Terrorism Act 2008. By
schedule 4, paragraph 4A, the court making a forfeiture can order payment to a victim out of the proceeds
of forfeiture where the offender’'s own means are insufficient. (Hafezi et al., 2018: 971).

The problem of uncompensated victims of corporate torts reveals a clash of values between
tort law and company law as mentioned by Muchlinski an quoted by Witting: first, the need to ensure
sufficient certainty in the law to permit the efficient allocation of risk in a corporate group, whether
through the creation of subsidiaries, or through the contractual allocation of rights El!:ld duties;

——
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secondly, the need to ensure that the resulting allocation of risk in the group does not end in failure
to mmpensate third parties for losses caused by the activities of group members. (Muchlinski,
2007:321) Injured claimants unable to obtain full compensation from injuring companies that have
become insolvent have been forced to rely either upon the state or upon their own resources in order
to obtain treatment and recover their health. This reflects the externalization of tort losses onto both
the state and individual victims. In this way, it would seem that the aims of tort law are being
subordinated to those of company law, or perhaps more accurately, to the perceived needs of
commerce in modern, competitive economies. (Blumberg, 1994:262). Adherence to commercial
imperatives has manifested itself in repeated, often unthinking applications of rules of separate legal
personality and limited liability of shareholders. Thus, tort claimants might go uncompensated, even
when the injuring companies are part of viable corporate groups. (Witting, 2018:348). This condition
could even make the more suffer of the victim individually and later on creating more losses of the
public system. Not to mention, the economically motivated illegal behavior leads to any corporate
crime and less awareness of the society could bring motivation for any other competitor to do the
same in order to achieve profit.

3. CONCLUSION

Dealing with corporate crime and corruption cases as well, the holistic approach to overcome
itis urgently needed. Trust, ethics, and leadership are integral parts of a proposed model to prevent
corruption and corporate fraud. Consequently, measures proposed to address one would be relevant
for combating the other as well. Several approaches to fraud and corruption prevention that could
be used alone or in combination will be considered first in an effort to highlight anti-corruption regime.
The simultaneous implementation which is require the involvement of society is also including the
victims. Therefore the acknowledgement and unveiling the victims played an important role to it.
This is emphasizing the crucial role of the victimology perspective to combating corporate crime and
corruption cases. In particular, the victimology perspective attempts to fill the gap in the sphere of
the interaction between the corporate crime and the economic growth.

In terms of any corporate crime arising from corporate bad behavior which has the negative
impact of economically losses and economically hurt, this will be the important reason why the
victimology perspective should get involved of this. Indeed, one notable appearance of victimology
perspective is to give more attention and primarily focus on the unveiling of corporate crime victim.
Making sure that ‘the crime does not pay’ principle is also the main part to combating the corporate
crime relating with corruption and bribery cases.

In order to involving victimology perspective and put victims need and one of strategic tools
to reducing corporate crime, it has to elevating the culture, the habit and the character of the offender
and victims as well. Changing character is also the important part of the offender and victims both
to preventing corporate crime in greater way. Therefore, the identification of the victim will be a
significant help for the law enforcement agency to detect.any corporate crime. It is the reason why
the victim’s identification, appearance and step forward will be an effective tool to combating the
corporate crime as well as to prevent the similar this happen in the future.
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