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Abstract: The Presumption of Innocence becomes the most important principle that must be guarantee by
any laws to give protection to the human rights of the offender of crime who has been proceeded to a legal
process start from the investigation, prosecution, and trial. Someone must be assumed as innocent until the
court decides he/she is guilty of conducting crime. Presumption of innocence itself has been internationally
adopted in the criminal law procedure of country, and it is related to how the evidentiary process can ensure
the implementation of presumption of innocence. Under the Law on Anti Money Laundering, Indonesia
implements the balance reversal of the burden of proof for the assets of the crime of the offender that did not
result from a crime. This has been arising a debate and categorizes it as a presumption of guilt. Indonesian
evidentiary system is using a negative system of proof based on a minimum of 2 (two) evidence and
conviction of the Judges that the offender is truly committing a crime that has been charged.
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Introduction

One of the important aspects that should be emphasized is the evidentiary process in
the criminal proceeding. The anti-money laundering regime of Indonesia under the Law
Number 8 of 2010 concerning Prevention and Countermeasure of Money Laundering (so-
called as the Law on Anti-Money Laundering) implement the reversal burden of proof.
The establishment of Law on Anti-Money Laundering has shown the commitment of
the Indonesian Government and seriousness to respond the needed to eradicate money
laundering. In this latest law, the Government has put any kind of measurement to fight
against money laundering, and consistently implementing a compliance mechanism as
standardized by the International Standards.

Money laundering is one of the biggest complicated crimes to be handled for a few
years back, and become more complicated and sophisticated nowadays. Criminals prefer
to use money laundering vehicles to hide or conceal their illicit gain of crime. Through
money laundering, criminals can change and manipulate the illegitimate sources of
assets into “seemly” legitimate assets. Through money laundering, people cannot easily
recognize whether the asset is derived from the crime or not.

In the criminal court/trial, there is an important principle called “Presumption of
Innocence” that has been internationally adopted to give protection to human rights. In
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nature, the law gives protection to all human beings and it is included the criminals who
have conducted crime. In the Indonesian context, the implementation of the reversal
of burden proof has arising debate. Some mentioned that reversal of burden proof
against the principle of innocence, a negative system of proof (negatief wettelijke), non-self
incrimination, the principle that the defendants shall not bear the burden of proof (vide
Article 66 of the Indonesian Law Number 8 of 1981 concerning Criminal Procedural Law
- so-called as Law on Criminal Procedure), and the right to remain silent. Some experts
may suggest that the law has implemented the balance reversal of burden, and not the
absolute reversal of burden proof. As a sui generis crime, but remains need predicate
crime, money laundering needs to be well understood. As one of the predicate offenses
in Law on Anti-Money Laundering, Corruption has a different proof system with money

laundering.

This article will seek whether there is an implementation of Presumption of
Innocence or Presumption of Guilt in the Indonesian Law on Anti Money Laundering,
and the Indonesian Law Number 20 of 2001 concerning the amendment of Law Number
31 of 1999 concerning Prevention and Eradication of Corruption (so-called as Law on
Anti Corruption) in highlight.

The Evidentiary System and Evidence under the Indonesian Law on Anti-Money Laundering

Since 1981 Indonesia has regulated criminal procedural law. The examination process
in a court hearing is all the activities of disclosing the facts of the facts that happened
related to crime. If the facts are set up, it can describe the fact happened or at least closed
to the material truth to be ascertained whether or not to the crime according to reason as
charged by the public prosecutor. Thus, in the criminal proceedings, it is trying to get the
material truth. This law is the general law on criminal proceedings.

An evidentiary process can be said as an important phase amongst the long process
of criminal law enforcement. In this phase, the fate of the defendant is at a stake by the
law and court. Adami Chazawi (2005) explained that evidentiary is the central point of
the accountability of judges in all fields. The court process will obtain the incident (crime)
construction, thus the evidence must be important to exist, and the use of evidence must

be following the regulation on it.

According to Adami Chazawi (2013), there are 3 (three) points of conclusion as the
result of the evidentiary process. Those points are: (i) Proven or not a criminal offense
that charged by the public prosecutor; (ii) If it is proven, then it will be concluded how
is the severe level of defendants’ fault. It will be determined the criminal responsibility
of the defendants to which act that causes the crime; (iii) If it is not proven, it will be

followed by the verdict for the release of the defendants.
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The Public prosecutor will direct the trial to obtain the facts that will be assembled
into a picture of the actual incidents of crime as charged in the indictment. Thus, a public

prosecutor needs to get evidence to prove that the defendant is guilty.

In principle, Indonesian criminal proceeding is implementing the theory of “Beyond
Reasonable Doubt” in its evidentiary system. Article 183 of the Law of Criminal Procedure
mention: “A judge shall not impose a penalty upon a person except when with at least
two legal means of proof he has come to the conviction that an offense has truly occurred
and that it is the accused who is guilty of committing it”. It needs a minimum of 2 (two)

evidence and conviction of judges.

Article 184 (1) of of the Law of Criminal Procedure mention about the evidence in

the criminal trial, consist of:
1. The testimony of a witness
2. The testimony of the experts
3. A document
4. An indication
5. The testimony of the defendant

In subparagraph (2), the law mention: “matter that generally known not needed to
be proven”. In this context, general matters did not need to be proven.

Regarding this evidence, Jeremy Bentham, as quoted by Reda Manthovani & R.
Narendra Jatna (2011), mentions that:

Evidence is a general name given to any fact, in contemplation of its being presented to the
cognizance of a judge, in the view of its producing in his mind a persuasion concerning
the existence of some other fact — of some facts by which, supposing the existence of its
established, a decision to a certain effect would be called for at his hands.

Evidence is an important tool that must be served in court. The judge needs to
weighting, valuing, and considering reliable evidence, and use the evidence to convince
the Judge to decide. William Twining (2006) then explains that:

Evidence had been defined, the effect, tendency, or design of which is to produce in
the mind a persuasion, affirmative or dissaffirmative, of the existence of some other

matter of fact.

Lamintang (2010) then states that under Article 183 of the Law of Criminal Procedure,
it can be seen that the evidentiary system in Indonesia provides a minimum limitation in
submitting evidence to the trial. The system is called the evidentiary system according to
laws which is a negative system (negatief wettelijke).
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Money laundering as recognized nowadays, it has developed as a complicated and
sophisticated crime. It is difficult to be eradicated. Money laundering is not easy to be proved. In
its nature as transnational organized crime, money laundering shows the difficulty to process
it. W. Clifton Holmes (2003), as quoted from Mariano-Florentino Cuellar, explained that:

Transnational money laundering arises where either the national jurisdiction in
which illegal proceeds are laundered differs from the jurisdiction in which the
underlying predicate criminal offense took place, or where financial transactions

facilitating the laundering span multiple national jurisdictions

Money laundering is also categorizing as economic or financial crime. Regarding
the characteristic as an economic crime, Indriyanto Seno Adji (2006) mentions that in
principle, economic crime is a white-collar crime. It is difficult to prove. It is categorized
as an invisible crime that refers to the difficult and complicated procedure to prove their
act and the professionality of the offender. In this context as an economic crime, it needs
to be careful to handle since the risks are so high, and it can impact the economy and
state finance. It needs more approaches and mechanisms to eradicate money laundering.
Money laundering is a sui generis crime even though it needs a predicate offense that
generated money and/or assets. This approach seems difficult to be understood, but it
is a must to understand in that way. It is because money laundering can be a sole crime
conducted by the money launderer. Money laundering charges can consist of:

- Predicate offense and money laundering charges; or
- Money laundering charges itself

The criminalization of money laundering in Indonesia is regulated into 2 (two) kinds
of crime, called money laundering crime (vide Article 3, 4, 5) and other crimes related
to money laundering (vide Article 11 — 16). The mens rea as mention in Article 3, Article
4, and Article 5 of Law on Anti-Money laundering is the important elements of a crime.

Each of those articles contained “Known” and/or “reasonably alleged”.

As it is mentioned above, Law of Criminal Procedure is the general law on criminal
procedures. For money laundering, there is an extension of evidence and the burden
of proof. Law on Anti-Money Laundering regulates the process of investigation,
prosecution, and trial in Article 68 — 82. Article 68 of the Law on anti-money laundering
follows the general procedures of investigation, prosecutions, and examination in the
trial as regulating in Law on Criminal Procedure, but it recognizes the other process as
stipulated in the Law on anti-money laundering. Article 68 of the Law on anti-money

laundering regulated that:

Theinvestigation, prosecution,and examinationin the trialas well theimplementation

of the court ruling that has been obtained the permanent legal power against the
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criminal action, as set forth herein, shall be implemented following the provision of

law and regulation unless otherwise stipulated herein.
Money laundering as a sui generis is reflected from Article 69, as follow:

To be eligible for conducting the investigation, prosecution, and examination in the
trial against the criminal act of money laundering, prior it is shall not be obliged to

evidence the origin crime.

This article gives a challenge to the effectiveness of money laundering eradication.
It is like two sides of coins. On one hand, the absence of obligation for investigator and
prosecutor to proof initial crime, it should bring easiness to proof the money laundering.
On another hand, the investigator and prosecutor must be ensured that the offender
got the assets derived from related predicate crime as charged in the indictment. There
is another challenge also to fully understand that the implementation of Article 69 of the
Law on anti-money laundering does not against the Presumption of Innocence.

Further, the law on anti-money laundering through Article 73, regulates that the

evidence for money laundering is consists of:

- Lists of evidence as mentioned in the Law on Criminal Procedure concerning

Criminal Procedural Law (vide Article 184 explained above), and/or

- other evidence in the form of the spoken, transmitted, received, or stored

information electronically with an optic device or the equal and Document.

The law on anti-money laundering has also specified in the evidentiary system. The
evidentiary system for money laundering has arising debate whether the system against

the Presumption of innocence principle or not.
Presumption of Innocence and the Burden of Proof

Presumption of Innocence is a general principle that should be implemented in
every stage of the law enforcement process. Nurhasan (2017) shows the connection
between the Presumption of innocence and Human rights, in this context is the Human
rights of suspects or defendants in the criminal justice proceedings. Further Nurhasan
shows at least there are 8 (eight) points out that the Presumption of Innocence principles

related to:
- The Equal status for all people before a trial;
- A fair and open trial with an independent judge;
- The presumption of innocence;
- Granting the rights of suspects or defendants of crime;

- Special trials for minor suspect or defendants;
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- Criminal rights to do a judicial review;
- Providing compensation and rehabilitation;
- Ne Bis In Idem principle.

The frame of presumption of innocence is Human Rights protection. In this context,
the existence of human rights acknowledgment will guarantee the protection of citizens
in every situation. Article 8 (1) of the Law Number 48 of 2009 concerning Judicial Power
states that:

Anyone who is suspected, arrested, detained, prosecuted, or brought before a
trial must be presumed innocent before a court decision states his guilty and has

permanent legal force.

This Article then explained in the general elucidation 3 number c of the Law on
Criminal Procedure:

Anyone who is suspected, arrested, detained, prosecuted or brought before a court,
must be regarded as innocent until there is a court judgment which declares his

guilt and which has become final and binding

Article 66 of the Law on Criminal Procedure is also mentioned presumption of
innocence. This article states that “A suspect or an accused shall not bear the burden of
proof”. The elucidation of Article 66 mentions that this article is reflecting the Principle
of Presumption of Innocence.

Some kinds of evidentiary systems used in trial practice except the normal evidentiary
system as conducted by the Prosecutor. In the literature, there is a shifting of burden proof,
the reversal of burden proof, and Intime Conviction. Indriyanto Seno Adji (2006) explain
the shifting of burden proof and reversal of burden proof in the context of Corruption. The
shifting of burden proof has been implemented in the Law Number 3 of 1971 concerning
Eradication of Corruption (this is the old law that has been replaced with the new law
already;, sic). The shifting of burden proof has a meaning of shifting the obligation of the
Prosecutor to prove the fault of the defendant. Shifting of burden proof has not yet become
a reversal of burden proof since this reversal of burden proof is potentially contradicting
and violates the Human Rights Principle, especially related to the protection and respect
for the accused’s rights. In shifting of burden proof, the burden to proof has remained in the
prosecutor’s shoulder. Absolute reversal of burden proof cannot be implemented, thus the
terminology that should be used is Limited or Balanced reversal of burden proof. The other
evidentiary system is called Intime Conviction that was introduced in October 1789 in the
Constitutional Court of France. Reda Manthovani and Narendra Jatna (2011), as a quote
from Jean Marie Fayol-Noireterre, explained that Intime Conviction evidentiary system is
constituted as a system of evidentiary techniques in a trial that considers the use of all facts
and evidence presented by the Public Prosecutor but still allows the Judges to assesses all
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kinds of evidence for example evidence based on testimony, knowledge and psychological
elements. Reda Manthovani and R, Narendra Jatna suggest that Indonesian Procedural
Law could consider using Intime Conviction in the future as an effort to respect human
rights to search and to find evidence. Thus, it will not be impacted by the annulment of
evidence if the method of acquisition is illegal.

Law on anti-money laundering is implementing a reversal of burden proof (vide
Article 77). The problem is whether the Law on Anti Money Laundering implementing
Presumption of Guilty or Presumption of Innocence. Yudi Kristiana (2015) explains that
technical evidentiary of money laundering is related to an indictment compiled in the
form of a combination between Predicate offense and money laundering offense. In the
trial, the evidentiary process will be conducted by Defendant and Prosecutor.

According to Article 77 of the Law on anti-money laundering, the defendants
shall be obliged to prove that his/her assets are not the result of a criminal act. Article
78 of Law on anti-money laundering is the operationalization of that obligation as
mentioned in Article 77. The order by the Judge to prove that his/her assets that
related to the case are not originating from criminal offense are carried out by
submitting legal evidence. It means that the defendant obliged to prove that his/her
assets that have been charged by the Public Prosecutor as money laundering charge
is not true because it is not originated or related to a crime. Article 78 of the Law on
anti-money laundering mention that:

(1) When the examination in the trial as outlined in Article 77 above, the judge orders
the defendants to prove that his/her assets do not form or associated with the criminal
action as outlined in Article 2 subparagraph (1)

(2) The defendant proves that his/her assets are not from or are not associated with
the criminal action as outlined in Article 2 subparagraph (1) by proposing the sufficient
items of evidence

According to Article 77 and Article 78 of the Law on anti-money laundering, it can
be understood that:

- The defendant shall be obliged;
- The Judge ordered the defendants to proof;
- The defendant proves by file sufficient evidence.

Once the defendants failed to present legal evidence, then the indictment of the
Prosecutor is proven.

Presumption of Innocence and Reversal of Burden Proof in Anti Money Laundering Law: highlight the
practice in court

he reversal of burden proof has been constructed as well in the Law on Anti
Corruption, but it is a limited reversal of burden proof. It will not be implemented
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to all criminal acts, but only to bribery-gratification. The reversal of burden proof is
implemented also in the Article 37 A Subparagraph (1) and Article 38 B Subparagraph (1)
of the Law Number 20 of 2001 concerning the amendment of the Law Number 31 of 1999
concerning Prevention and Eradication of Corruption. Article 37 A Subparagraph 2, is
related to Illicit Enrichment, states:

The defendant shall be required to provide information on his/her entire wealth and
the wealth of his wife or her husband, and his/her children, as well as the wealth of any
individual or corporation, believed to have linkage with the case of which the defendant
is accused.

The impact in case the defendant is failed to prove that his/her wealth is proportional
to his/her income, the result shall be used to strengthen the existing evidentiary that the
defendant has committed a corruption offense (inter alia Article 37 A subparagraph (2)).

Article 38 B subparagraph (1) of the Law Number 20 of 2001 concerning the
amendment of the Law Number 31 of 1999 concerning Prevention and Eradication of
Corruption states:

Each person that is accused of committing one of the corruption offenses as referred
to in article 2, Article 3, Article 4, Article 13, Article 14, Article 15, and Article 16 of Law
Number 31 of 1999 on Corruption Eradication and Article 5 up to Article 12 of this
Law, shall, in turn, prove his/her wealth for which he/she has not been indicted but is
believed to have originated from corruption offense.

This provision is related to the asset confiscation of the assets that have not been
indicted. The impact is if the defendant can not prove that his/her wealth is proportional
to the amount of his/her income or any additional income from his/her wealth, the
information shall be used to strengthen the existing evidentiary material that the
defendant has committed a corruption offense. (vide Article 38 B subparagraph (2)). The
law required the Prosecutor to file a request for the confiscation of the wealth at the
time of indictment of the main case is read. Thus the defendant shall file a request for
authentication that the wealth does not originate from corruption offense at the time
when he/she reads his defense in the main case. Thus he/she can repeat it in the brief for
an appeal and in the brief for a Supreme Court verdict (vide Article 38 B subparagraph
(3) and (4)). In this part, Indriyanto Seno Adji (2006) comments that the burden of proof
that has been put to Public Prosecutor is being an absolute right to accused or defendant
as a presumption of innocence principle and which is the actualization of the acceptance
of the principle of non-self-incrimination.

In the money laundering law, it can be seen that Article 77 of the Law on anti-
money laundering has been discussing above. The law has to give the obligation to the
defendant to prove his/her assets are not originating from criminal action. In the case of
money laundering, it can not be said that it is against the Presumption of innocence. Inter
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alia with Article 68 of the Law on anti-money laundering, the procedures of evidentiary
is followed the general law on the criminal procedural law as regulated in the Law on
Criminal Procedure. It means, the prosecutor must prove indictment that has been
formulated as ordered by Law on Criminal Procedure, and at the same time, there is a
new obligation for the defendant to prove about the assets he/she got. The defendants
must present legal evidence to fulfill the obligation ordered by the Law while to charged
accused with money laundering charged, the prosecutor must have legal evidence as
well to assure that the defendants conduct money laundering.

Once again, it is understood now that money laundering is a sui generis but must have
a predicate offense. Then the evidentiary system chosen by the law must be confirmed one
to each other. Team coordinator by M. Salman et.al from Indonesian Center For Reporting
and Analysis of Financial Transaction (2017) in its annotation for the case of Sita Erny, in the
Supreme Court Decision number 2315 K/Pid.Sus/2014 gives important analysis that reversal
of burden proof. The analysis starts by commenting that the reversal of burden proof is a
deviation from evidentiary law and an unusual system on criminal procedural law that is
specifically enforced in the process of money laundering handling. The reversal of burden
proof that adapted in Law on anti-money laundering is a limited and balanced reversal
of burden proof. It means that the defendant and the public prosecutor obliged to prove
whether the defendant is a fault or not. As a logical consequence, the reversal of burden

proof can not be applied to seek the fault aspect of the defendant.

The reversal of burden proof will apply to the evidentiary of the assets, while the
mens rea “known” and/or “reasonably alleged” shall be proved by the Prosecutor. In this
regard, the reversal of burden proof will not contrary to the principle of Presumption of

Innocence, and it is not categorized as the presumption of guilty as well.
Conclusion

The presumption of innocence principle has constantly adopted in the Indonesia
criminal proceedings. The legal framework of it has been guarantee by the Law on
Judicial Power and the Law on Criminal Procedural Law. It is also implemented in
the Law on anti-money laundering and the law on anti-corruption. The presumption
of innocence reflected by the reversal of burden proof that has been adopted by both
law, but it is a limited and balanced reversal of burden proof. In the context of Article
77 of the Law on anti-money laundering, the implementation of the reversal of burden
proof can not be categorized as against human rights or presumption of innocence
and/or non-self-incrimination principle. The reversal of burden proof shall be used
in the context of the assets proven whether it is legal or illegally gained assets, and
not directed to the mens rea element of the defendants. Unfortunately, this reversal of
burden proof did not practically implement by the Court.
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PE DAN

Mot trong nhitng khia canh quan trong cé thé can dugc chi trong la quéa trinh
chting minh trong t6 tung hinh sy. Ché dinh phép luat vé chéng ria tién & In-do-né-xi-a
nam trong Pao luat s6 8 nam 2010 vé Phong chéng rtra tién da dao ngugc ganh nang
ctia viéc chiing minh (nghia vu chiing minh). Viéc ban hanh dao luat nay da cho thay
cam két ctia chinh quyén In-d6-né-xi-a vé sy nghiém tac dép tng nhu cau x6a bé hanh
vi rtta tién. Theo phap luat hién hanh, Chinh phti c6 thé dat ra bat ki bién phap nao dé
dAu tranh chéng lai viéc rira tién va viéc thuc hién phai luén theo mot co ché tuan thu

cdc tiéu chuan quoc te.

Viéc rtra tién 1a mot loai toi pham phic tap nhat can phai giai quyét trong mot vai
nam trd lai day va cang trd nén phtc tap, tinh vi. Cac tdi pham thuong dung cac phuong
tién rura tien dé che gidu nhiing loi ich bat hgp phap ma ho dat dugc. Thong qua hoat
dong rtra tién, bon tdi pham c6 thé thay ddi va thao tiing cic nguon tai san bat hgp phap
thanh cac tai san “cé vé nhu 13”7 hop phap. Thong qua hoat dong rta tién, moi ngudi
khong thé dé dang nhan ra dugc liéu tai san c6 ngudn gdc tir toi pham hay khong.

Trong xét xt hinh sy, c6 mot nguyén tac quan trong duge goi la “Gia dinh vo toi”
da dugc thita nhan & pham vi qudc té nham bao vé cic quyén con ngudi. Vé ban chat,
phép luat c6 chiic ndng bao vé tat cd moi ngudi, bao gdm ca nhitng ngudi da thyc hién
toi pham. Trong bbi canh ctia In-dd-né-xi-a, viée thuc hién ddo ngugc nghia vu ching
minh ciing gay ra tranh luan. M6t s6 ngudi cho rang viéc ddo ngugce trach nhiém ching
minh sé mau thudn véi nguyén tac gia dinh vo tdi, mot hé thong chitng minh pht dinh
(negatief wettelijke), khong bi budc phai nhan 1a minh c6 tdi (non-self incrimination),
nguyén tac cac bi cdo sé khong c6 nghia vu chting minh (theo Diéu 66 ctia Luat s6 8 nam
1981 vé Luat TH tung Hinh su) va quyén im lang. Mat khac, mot s6 chuyén gia lai lap luan
rang dao luat d6 da c6 su can bang trong dédo ngugc nghia vy, chit khong phai 1a su dao
ngugc hoan toan vé nghia vu chitng minh. La mot tdi pham c6 tinh nghiém trong nhung

PGS, Khoa Luat - DH Surabaya, In-d6-né-xi-a.
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van can thong qua “hanh vi pham t6i ngudn” (predicate crime), hanh vi rtra tién can phai
dugc hiéu r6. Vi tu cach mot trong cdc “hanh vi pham t6i ngudn” trong Luat Chéng rita
tién, tham nhiing c6 mot hé thong chiing minh khéc so v6i hoat dong rixa tién.

Bai viét nay sé tim hiéu sy ton tai ctia nguyén tac Gia dinh vo tdi hay Gia dinh c6 toi,
tap trung phan tich trong Luat chéng rtta tién ctia In-d6-né-xi-a, va Luat s6 20 nam 2001
ctia In-d6-né-xi-a, stra d6i Luat s6 31 ndm 1999 vé Phong ngita va X6a bé Tham nhiing

(ciing goi 1a Luat chdng tham nhiing).
Hé thdng chiing minh va chiing cit theo Luat phong chdng riia tién ctia In-d6-né-xi-a

Tir nam 1981 In-d6-né-xi-a da ban hanh luat t6 tung hinh su. Qua trinh kiém tra
trong phién toa bao gém tat ca cac hoat dong cong bd vé cac sy kién da xay ra lién quan
dén toi pham. Khi cac sy kién dugc rap ndi v6i nhau, ching c6 thé gitp mo ta su that da
xay ra hodc it nhat 1a bam sat véi su that khach quan dé xac dinh xem liéu c6 pham toi
theo cdo budc ctia cong tb vién hay khong. Vi vay, qua trinh t6 tung hinh sy, thuc chat la

c géng dé xac dinh dugc su that khach quan. Luat nay la luat chung vé tb tung hinh su.

Mot qué trinh chitng minh cé thé duge xem nhu mot giai doan quan trong trong
tién trinh lau dai thyc thi phap luat hinh sy. Trong giai doan nay, sé phan ctia bi céo
bi de doa bdi luat phap va toa 4n. Adami Chazawi (2005) giai thich rang bang chting la
tam diém ma cc thAm phan phai c6 trach nhiém gidi trinh theo tat ca cac khia canh.
Ma qua dé, qud trinh t6 tung sé phai xay dung dugc bién cb da xay ra (tdi pham), vi
thé quan trong la bang chiing phai c6 that va viéc stt dung bang chiing phai tuan theo
cac quy dinh.

Theo Adami Chazawi (2013), qué trinh chitng minh can phai dat dugc ba diém két
luan. Nhitng diém d6 1a: (i) Pa thuc hién hodc khong thuc hién tdi hinh sy ma cong tb
vién cdo budc; (ii) Néu c6 thuc hién toi pham, thi mic do6 16i ctia cac bi cdo 1a gi. Diéu
nay la can ctt dé xac dinh trach nhiém hinh su ctia cac bi cdo tuong tng véi hanh vi toi
pham da thuc hién; (iii) N éu bi cdo khong thuc hién toi pham, phai tuyén an ve viéc tha
cac bi cao.

Cong t6 vién sé dinh hudng phién toa bang ban céo trang, dé cung cap btc tranh
toan canh vé cac su kién thuc té cta toi pham bi budc t6i (theo ban céo trang). Vi vay, mot
cong t6 vién can phai c6 bang chiing dé chitng minh rang bi cdo c6 toi.

Vé nguyén tac, thu tuc tb tung hinh sy ctia In-dd-né-xi-a dang ap dung Ii thuyét
“dya trén su nghi ngd hop 1i” trong hé théng chiing minh. Diéu 183 ctia Luat T6 tung
hinh su quy dinh: “Mot thAm phén sé khong dp dung hinh phat déi véi mot ngudi triv
khi c6 it nhat hai phuong tién phép li 1am can ctr dé két 4n 1a mot toi pham da thuc su xay
ra va nguoi bi budc tdi da thuc hién hanh vi d6”. O day can tbi thiéu 2 (hai) bang chting

va ban an ctia cac tham phan.
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Diéu 184 (1) ctia Luat t6 tung hinh sy dé cap t6i hé thong cac ching ct trong phién

toa hinh su gom:

6. Loikhai ctia nhan ching

7. Loi khai cta cac chuyén gia

8. Mot van ban

9. Mot chi dinh/huéng dan (An indication)

10. Loi khai ctia bi cao

Tai khoan 2, quy dinh rang: “céc vin dé da 1a hiéu biét chung thi khong can phai
chitng minh”. Trong trudng hgp nay, cac van dé chung khong can phai chiing minh.

Lién quan dén ching ct, Jeremy Bentham, dan theo Reda Manthovani & R.
Narendra Jatna (2011), cho rang:

Chitng ctt 1a mot danh tir chung duoc dat cho bat ki su that nao, qua trinh tu duy vé
chiing ctt trong nhan thitc ctia mot thAm phan sé lam xuat hién trong tdm tri ctia thAm
phan mot niém tin lién quan dén sy ton tai cia mot s6 thuc té khac - gia st 1a c6 ton
tai, mot hiéu tng nhét dinh sé tac dong toi quyét dinh cta tham phan do.

Chitng ctt 1a mot cong cu quan trong phai dugc trinh bay tai toa 4n. ThAm phan can
phéi can nhic, ddnh gia va xem xét cac bang ching dang tin cay, va st dung cac bang
chiing dé thuyét phuc Thdm phén (dua ra) quyét dinh. William Twining (2006) gidi thich
rang:

Khi bang chiing da dugc xac dinh, hiéu ng, khuynh huéng hodc diu hiéu ctia bang
chiing sé tao ra trong tam tri mot su thuyét phuc, khang dinh hodc pht dinh sy ton tai
ctia mot sb van dé thuc té.

Lamintang (2010) cho rang theo Diéu 183 ctia Luat T tung Hinh sy, c6 thé thiy hé
théng chiing ctt & In-d6-né-xi-a dat ra mot gi6i han téi thiéu trong viéc dé trinh bang
chiing tai phién toa. Hé théng nay dugc goi la hé thdng ching ct theo luat - mot hé
thdng pht dinh (negatief wettelijke).

Rtta tién nhu duge biét dén ngay nay, da phét trién thanh mot tdi pham phtic tap

va tinh vi. Rat kh6 dé bi x6a s6. Rira tién khong dé dang dugc chiing minh. Vé ban

chét, day 1a toi pham c6 t6 chiic xuyén qudc gia, va rat kho khan dé xt ly. W. Clifton

Holmes (2003), din theo Mariano-Florentino Cuellar, da giai thich rang:

Rtra tién xuyén qudc gia c6 thé lam phat sinh quyén tai phan quéc gia dbi véi khoan
tién thu dugce bat hgp phép da dugce tay ria, tai phan dbi véi mot hanh vi pham toi
ngudn da thuc hién, hodc dbi véi cac giao dich tai chinh tao diéu kién cho hoat dong rita

tien lién quan dén nhieu nen tai phan khac nhau.

Rtra tién ciing dugc phan loai la toi pham kinh té hoac tai chinh. V6i tu cach mot toi



HIEN TRANG CUA NGUYEN TAC GIA DINH VO TOI TRONG PHAP LUAT CHONG RUA TIEN CUA IN-DO-NE-XI-A 431

pham kinh té, Indriyanto Seno Adji (2006) cho rang vé nguyén tac, téi pham kinh té 1a toi
pham ¢ con trang (white-collar crime). Tdi pham nay khé chiing minh, dugc phan loai
1a mot toi pham vo hinh, doi hoi tht tuc khé khan va phtic tap dé chitng minh hanh vi va
tinh chuyén nghiép ctia ngudi pham toi. Khi coi day 1a mot toi pham kinh té, n6 can phai
dugc xtt I cAn trong Vi rti ro rat cao, va cé thé dnh hudng dén nén kinh té va tai chinh
ctia nha nudc. Do d6 can nhiéu cach tiép can va co ché hon dé xéa bé rita tién. (Cach hiéu
tht nhat) Rixa tién 1a mot toi pham (sui generis crime) va thuong can mot hanh vi pham
tdi ngudn dé tao ra tién hodc tai san. Cach tiép can nay c6 vé khé hiéu, nhung phai duge
hiéu theo cach d6. (Cach hiéu thi hai) Rira tién c6 thé 1a mot toi pham doc lap duogc thuc
hién bdi nguoi ria tién. Do d6, cdo budc lién quan dén rtra tién c6 thé dua ra véi:

- Hanh vi pham t6i ngudn va hanh vi rtta tién; hodc
- Chiban than hanh vi ria tién

Viéc hinh sy héa hoat dong rira tién & In-d6-né-xi-a dugc quy dinh thanh 2 (hai) loai
t0i pham, dugc goi 1a tdi pham rtta tién (Diéu 3, 4, 5) va cac toi pham khéc lién quan dén
ria tién (Diéu 11 - 16). Yéu t6 16i trong Diéu 3, Piéu 4 va Diéu 5 ctia Luat chdng rira tién
1a yéu t6 quan trong ctia t6i pham. Mdi diéu d6 déu c6 noi dung ham chita kha nang “da

biet den” va/hoac “bi cao budc hop 1i”.

Nhu da dé cap & trén, Luat T6 tung Hinh sy 1a luat chung vé t6 tung hinh sy. Dbi
v6i hoat dong rira tién, c6 mot phan quy dinh vé chiing ct va nghia vu chtiing minh. Luat
phong chéng rira tién quy dinh qué trinh diéu tra, truy td va xét xt tai cc diéu 68 dén 82.
Diéu 68 ctia Luat chong rtra tién thé hién cac tht tuc chung trong diéu tra, truy t6 va kiém
tra tai phién toa gidng nhu quy dinh ctia phap luat vé T tung hinh sy, nhung ciing thita
nhan mot quy trinh thtt tuc khéc theo quy dinh ctia Luat chéng rira tién. Diéu 68 ctia Luat

chdng rtra tién quy dinh rang;

Viéc diéu tra, truy t6 va kiém tra tai phién toa cting nhu viéc thi hanh phan quyét
ctia toa 4n (c6 hiéu luc phép li vinh vién chdng lai hanh dong toi pham), nhu duge
néu ¢ day, sé duoc thuc hién theo quy dinh cta phap luat trir khi c6 quy dinh khac.

Rt tién la mot t6i pham nghiém trong thé hién & Diéu 69 nhu sau:

Dé du diéu kién tién hanh diéu tra, truy t6 va kiém tra trong phién toa xét xit hanh

vi pham t6i rtra tién, trudc d6 khong bat budc phai chiing minh ngudn gbc cua toi

pham.

Bai viét nay néu ra mot thach thitc déi vé6i hiéu qua ctia cong tac x6a b rira tién. Viec
nay giéng nhu hai mat ctia dong xu. Mot mét, diéu tra vién va cong td vién khong c6 nghia
vu chiing minh nguén gbc t6i pham, nhu vay sé mang lai su dé dang (cho cong t6 vién)
dé chiing minh hoat dong rira tién. Mt khéc, diéu tra vién va cong tb vién ciing phai dam

béo rang ngudi pham toi c6 duge cc tai sén bat ngudn tir hanh vi pham t6i ngudn c6 lién
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quan nhu bi budc t6i trong cdo trang. Ciing c6 mot thach thitc khac dé hiéu day du rang
viéc thuc hién Diéu 69 ctia Luat chdng rira tién khong mau thuan véi nguyén tac Gia dinh
vO toi.

Thém vao d6, Pao luat chdng rira tién quy dinh & Diéu 73 rang chitng ct vé rita tién
bao gom:

- Danh sach cac bang chitng nhu dugc dé cap trong Luat T tung hinh sy lién quan
dén phap luat té tung hinh su (nhu Diéu 184 da giai thich & trén), va / hoac

- Bang chiing khac dudi dang thong tin duge néi, truyén, nhan hoac luu trix dién tu
v6i mot thiét bi nghe nhin (optic device) hodc tuong duong va Tai liéu.

Luat chdng rta tién ciing da quy dinh trong hé thong chitng ct. Hé théng chiing
ctr vé viéc rira tién da gay ra tranh luan veé viéc hé thong nay c6 chéng lai nguyén tac Gia
dinh vo t6i hay khong.

Gia dinh vo toi va nghia vu chiing minh

Gia dinh Vo6 t6i 1a mot nguyeén tac chung can dugc thuc hién trong moi giai doan
ctia quy trinh thuc thi phdp luat. Nurhasan (2017) chi ra méi lién hé gitta nguyén tac
Gia dinh vo t6i va quyén con ngudi, trong trudng hgp nay 1a quyén con ngudi ctia nghi
pham hodc bi cdo trong qua trinh t6 tung hinh sy. Hon nita, Nurhasan cting chi ra it nhat
c6 tam diém cho thay nguyén tic Gia dinh vo toi:

- Vi thé binh dang cta tit cd moi ngudi trude toa an;

- Mot phién toa cong bang, cong khai véi mot tham phan doc lap;

- Gia dinh vo t0i;

- Trao quyén cho cac nghi pham hodc bi cdo;

- Phién toa dac biét danh cho nghi pham hoac bi cdo chua thanh nién;

- Quyeén dugc xem xét tu phép;

- Kha nang dugc bdi thuong va khéi phuc tinh trang ban dau;

- Nguyén tac khong bi xét xi hailan vé ciing mot hanh vi (Ne Bis In Idem principle).

Khuodn khd cta gid dinh vo t6i 1a bao vé quyén con ngudi. Trong bdi canh nay, su
ton tai ctia nhan thitc vé nhan quyén sé ddm bao su bao vé cho cong dan trong moi tinh
hudng. Diéu 8 (1) ctia Luat s6 48 nam 2009 vé quyen luc tu phap quy dinh rang:

Bat ctt ai bi nghi ngg, bi bat, bi giam git, bi truy t6 hodc dua ra trudc mot phién toa
phéi dugc coi 1a vo toi trudc khi phan quyét ctia tdoa 4n tuyén bd c6 toi va cé hiéu luc
phap 1i.

Diéu nay sau d6 dugc giai thich trong Binh gidi chung 3 (c) ctia Luat TS tung hinh sy:
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Bat c(t ai bi nghi ngo, bi bat, bi giam gitt, bi truy t6 hodc dua ra trudce toa an, phai
dugc coi la v toi cho dén khi c6 phan quyét cudi ciing c6 hiéu luc ctia toa an tuyén bd
t0i 16i ctia ngudi do.

Diéu 66 cta Luat T6 tung hinh sy ciing dugc dé cap dén Gia dinh vo tdi. Theo d6,
mot nghi pham hodc mot bi cdo sé khong phai chiu nghia vu chiing minh. Viéc lam sang
té Diéu 66 cho thay Diéu nay phan anh Nguyén tic Gia dinh vo toi.

Mot sb loai hé théng chitng ctt duge st dung trong thuc tién xét xtt ngoai trir hé
théng ching ct binh thudong dugc thyc hién béi Cong t6 vien. Xét vé khia canh van ban,
c6 mot su chuyén dich ctia nghia vu chting minh, su ddo ngugc nghia vu chtiing minh va
niém tin hgp li (Intime Conviction). Indriyanto Seno Adji (2006) giai thich sy dich chuyén
ctia nghia vu chiing minh va dao ngugc nghia vu chitng minh trong truong hop caa
tham nhiing. Viéc thay d6i nghia vu chtiing minh da dugc thé hién trong Luat s6 3 nam
1971 lién quan dén X6a bé tham nhiing (day 1a luat cit da dugc thay thé bang luat méi).
Viéc chuyén dich nghia vu chting minh cé y nghia thay déi nghia vu ctia Cong t6 vién dé
chiing minh 13i ctia bi cdo. Viéc thay déi nghia vu chiing minh van chua phai la mot sy
dao nguoc nghia vu nay vi viéc ddo nguge nghia vu chitng minh ¢6 kha nang mau thuan
va vi pham cac nguyén tac nhan quyén, dic biét lién quan dén viéc bao vé va ton trong
cac quyén ctia bi cdo. Viéc chuyén dich nghia vu chiing minh thuc cht 1a van dat nghia
vu nay trén vai cong t6 vién. Hoan toan dao ngugc nghia vu chitng minh la diéu khong
thé dugc thuc hién, do d6 thuat nglt nén dugc st dung la su dao nguoc c6 gidi han hodc
can bang vé nghia vu chting minh. Hé thong chting ctt khac duge goi 1a niém tin hop
li (Intime Conviction) dugc st dung vao thang 10 nam 1789 tai Toa 4n Hién phép cta
Phép. Reda Manthovani va Narendra Jatna (2011), dan theo Jean Marie Fayol-Noireterre,
gidi thich rang hé thong chting ct niém tin hgp i dugc cdu thanh nhu mot hé théng cac
ki thuat ching ctt trong mot phién toa xét xtr va viéc xem xét st dung tAt ca cac su kién
va bang chitng dugc dua ra bai Cong t6 vién van cho phép Tham phan danh gia tat ca
cac loai bang chitng vi du bang ching dua trén 16i khai, kién thic va yéu t6 tdm li. Reda
Manthovani va R, Narendra Jatna dé nghi Luat t6 tung ctia In-d6-né-xi-a c6 thé xem xét
stt dung (nguyén tac) niém tin hop li trong tuong lai nhu mot né luc ton trong quyén con
ngudi dé tim kiém bang ching. Do d6, né sé khong bi anh hudng bdi viéc hiiy bo bang
chitng néu phuong thic thu thap 1a bat hgp phép.

Luat chéng rtta tién dang thuc hién dao ngugc nghia vu chiing minh (Piéu 77). Van dé
1a liéu Luat chong rira tién sé dua theo nguyén tac Gia dinh c6 toi hay Gia dinh vo toi. Yudi
Kristiana (2015) giai thich rang bang chting ki thuat vé rita tién c6 lién quan dén ban céo trang
dugc bién soan dudi hinh thitc két hop gitta hanh vi pham tdi ngudn va toi pham rita tién.
Trong phién toa, qua trinh chiing minh sé dugc thyc hién béi Bi cdo va Cong t6 vien.

Theo Diéu 77 ctia Luat chéng rita tién, cac bi cdo c6 nghia vu chitng minh rang tai san

ctia minh khong phai la két qua ctia hanh vi pham t6i. Diéu 78 ctia Luat chong rtra tién 1a
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viéc thuc thi nghia vu d6 nhu dugc néu trong biéu 77 Lénh ctia ThAm phan chitng minh
rang tai san ctia bi c4o lién quan dén vu an khong bat ngudn tir hanh vi pham t6i dugc dua
ra dya trén viéc ndp chiing ct hgp phép. Diéu d6 c6 nghia la bi cdo c6 nghia vu chitng minh
rang tai sdn ctia minh bi Cong t6 vién cdo budc rixa tién la khong ding su that vi n6 khong

c6 ngudn goc hodc lién quan dén to6i pham. Diéu 78 ctia Luat chdng rtra tién quy dinh rang:

(1) Khi kiém tra tai phién toa dugc thuc hién theo Diéu 77 & trén, thaim phan yéu cau
cac bi cdo chiing minh rang tai san ctia minh khong hinh thanh hodc khong lién quan

dén hanh vi t6i pham nhu dugc néu trong Diéu 2 doan (1)

(2) Bi cdo chting minh rang tai san ctia minh khong bat ngudn tir hodc khong lién
quan dén hanh vi t6i pham nhu dugc néu trong Diéu 2 doan (1) bang cach dé trinh du
céc bang ching

Theo Diéu 77 va Diéu 78 ctia Luat chdng rira tién, c6 thé hiéu rang:
- Bi don c6 nghia vuy;

- Thadm phén yéu cau céc bi cdo chiing minh;

- Bi cdo chitng minh bang ho so day du.

Mot khi cac bi cdo khong trinh duge bang ching phép li, thi ban cdo trang ctiia Cong
td vién duge chitng minh.

Nguyén tac Gia dinh vé tdi va viéc ddo ngugc nghia vu chitng minh trong phap luat chéng ria tién:
nhiing diém nhan trong thuc tién tai toa an

Su ddo nguoc nghia vy chiing minh da dugc xay dung gidng nhu trong Luat Choéng
tham nhiing, nhung dé 1a su ddo nguoc nghia vu chitng minh mot cach han ché. Viéc
nay sé khong dugc 4p dung cho tt ca cac hanh vi tdi pham, ma chi d6i véi hanh vi nhan
héi16. Viéc ddo nguge nghia vu chiing minh ciing dugc thuc hién trong Diéu 37 Doan (1)
va Diéu 38 doan (1) ctia Luat s6 20 nam 2001 stta d6i Luat s6 31 nam 1999 vé phong ngira
va x6a bd tham nhiing. Diéu 37 doan 2, lién quan dén 1am giau bat hgp phap, néu r6:

Bi cdo sé dugc yéu cau cung cap thong tin vé toan bo tai san ctia minh va ctia cai ctia
vg hodc ctia con céi cing nhu ctia cai ctia bat ki cd nhan hay tap doan nao, c6 lién quan
dén vu 4n ma (bi cao) bi cdo budc.

Trong trudng hgp bi cdo khong chiing minh dugc rang tai sén ctia minh tuong xtng
véi thu nhap, két qua sé duge stt dung dé cting cd bang chitng rang bi cdo da pham toi
tham nhiing (diéu 37 khoan (2)).

Diéu 38 B doan (1) ctia Luat s6 20 nam 2001, sita d6i Luat s6 31 nam 1999 vé dén
phong ngira va x6a bd cac qudc gia tham nhiing quy dinh rang:

Mobi ngudi bi cdo budc pham mot trong cac téi tham nhiing duge néu tai Diéu 2,
biéu 3, Diéu 4, Piéu 13, Piéu 14, Piéu 15, Piéu 16 ctia Luat s6 31 nam 1999 vé X6a bo
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tham nhiing va Diéu 5 dén Diéu 12 ctia Luat nay, sé chitng minh sy giau c6 ctia minh ma
anh ta/ c6 ta chua bi truy tb nhung dugc cho 1a ¢ nguodn goc tir téi pham tham nhiing.

Quy dinh nay c6 lién quan dén viéc tich thu tai san chua bi truy td. Tac dong 1a néu bi
céo khong thé chitng minh rang tai san ctia minh tuong xtiing véi mtc thu nhap ctia ho hogc
bét ki thu nhap bd sung nao tir tai san ctia ho, thong tin sé dugc stt dung dé cting cb tai liéu
chting ctt hién c6 vé viéc bi cdo da thuc hién mot tdi tham nhiing (Diéu 38 B doan 2). Phéap
luat yéu cAu Cong t6 vién ndp don yéu cau (file a request) tich thu tai san tai thoi diém chinh
thittc cong bd céo trang ctia vu an. Do d, bi cdo ciing sé ndp don yéu cau xac thuc rang tai san
ctia minh khong bat ngudn tir hanh vi pham t6i tham nhiing tai thoi diém nguoi d6 doc ban
bao chita ctia minh trong vu an. Do d6, bi cdo c6 thé lap lai diéu nay trong khang cdo tdi cap
phtc tham va/hodc Toa an Téi cao (Diéu 38 B doan 3 va 4). Trong phan nay, Indriyanto Seno
Adji (2006) cho rang nghia vu chtiing minh dugc dat cho Cong t6 vién 1a mot quyén tuyét déi
dé buoc toi 1a mot (biéu hién ctia) nguyén tac gia dinh vo tdi va d6 ciing 1a su hién thuc héa
viéc chip nhan nguyén tic khong ai bi budc phai nhan la minh c6 toi.

Trong dao luat chdng rita tién, qua thao luan nhu trén vé Diéu 77, cho thiy rang phap
luat da doi hoi nghia vu ctia bi cdo phdi chiing minh tai san ctia minh khong bat ngudn
tit hanh vi pham toi. Tuy vay, trong trudng hop ctia cdo budc ria tién, khong thé néi rang
nghia vu d6 mau thudn véi nguyén tac Gia dinh vo toi. B&i 16 can quan sat (nghia vy nay)
trong mdi lién quan véi Diéu 68 ctia Luat chdng rira tién, cac thu tuc chitng minh phai dugc
tuan theo cac quy dinh chung ctia Luat TS tung hinh sy. Diéu d6 c6 nghia 13, cong t6 vién
phai chitng minh céo trang da duoc xay dung theo ding cac quy dinh ctia Luat T tung
hinh sy, ddng thdi c6 mot nghia vu méi cho bi cdo phai chiing minh vé tai sin ma minh c6.
Céc bi cdo phai trinh bay bang chiing phép li dé thuc hién nghia vu ma phap luat yéu cau
trong khi budc tdi bi cdo budc rtra tién bi budc tdi, cong td vién ciing phai c6 bang ching
phép li tuong ang véi cdo budc.

Mot 1an nita, hanh vi rtra tién hién dugc quy dinh la mot téi pham nhung phai c6
hanh vi pham t6i ngudn. Sau d6, hé théng ching ctt dugc lya chon boi phap luat phai
phtt hgp va c6 thé xac nhan chéo. Piéu phdi vién M. Salman (va cac tac gia khac) tit
Trung tdm Bao cdo va Phan tich Giao dich Tai chinh In-d6-né-xi-a (2017) da phan tich vu
&n Sita Erny thé hién trong Quyét dinh ctia Toa 4n Ti cao s6 2315 K/ Pid.Sus / 2014, da
dua ra phan tich quan trong vé viéc ddo nguge nghia vu chiing minh. Phan tich bat dau
bang nhan xét rang viéc dao nguge nghia vu chiing minh 1a tri v6i quy dinh ctia phap
luat vé chting ct, va cac quy dinh ctia luat t6 tung hinh sut cAn dugc thi hanh theo mot hé
théng khac biét néu xét cu thé trong trudng hop xt Ii rra tién. Su ddo ngugc ctia nghia
vu chitng minh dugc diéu chinh trong Luat chéng rtra tién 1a mot sy ddo nguoc han ché
va can bang. N6 c6 nghia la bi cdo va cong t6 vién déu c6 nghia vu phai chitng minh liéu
bi cdo c6 16i hay khong. Hé qua 13, viéc ddo ngugc nghia vu chiing minh khong thé duoc
ap dung dé tim kiém khia canh 16i ctia bi cdo.Viéc dao ngugc nghia vu chiing minh sé

duge 4p dung cho nhitng bang ching lién quan dén tai san, trong khi viéc chting minh
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yéu t6 16i “da biét” va/hodc “bi cdo budc hgp 1i”, sé duge thuc hién bdi Cong t6 vien. Vé
van dé nay, viéc ddo ngugc nghia vu chitng minh sé khong trai v6i nguyén tic Gia dinh
Vo t0i, va n6 ctiing khong duogc xac dinh la gia dinh c6 t6i.

Két luan

Nguyén tac Gid dinh vo i da lién tuc dugc thong qua trong tb tung hinh su ctia In-d6-né-
xi-a. Khung phép li ctia nguyén tac nay da dugc bao dam bai Pao luat vé Quyeén luc Tu phap
va Luat vé T6 tung Hinh su. N6 ciing duge thuc hién trong Luat chng rta tién va luat chong
tham nhiing. Gia dinh v6 t6i dugc phan anh phan nao théng qua viéc dao nguoc nghia vu
chting minh da dugc ca hai luat 4p dung, nhung dé 1a mot su ddo ngugc han ché va can bang,
Theo Diéu 77 ctia Luét chdng rita tién, viéc thuc hién ddo ngugce nghia vy chitng minh khong
thé dugc xem nhu 1a 1a vi pham cdc quyén con ngudi hodic mau thuén véi nguyén tic Gia dinh
vO t0i va nguyén tac khong ai bi budc phai nhan tdi. Viéc ddo ngugc nghia vu chiing minh sé
duoc stt dung trong trudng hop can xac minh c4c tai san 1a tai san hop phép hay bat hgp phap,
va khong hudng dén chitng minh yéu t6 16i ctia cac bi cdo. That khong may, viéc dao ngugc
nghia vu chitng minh nhu vay da khong thuc su dugc Toa &n thuc hién.
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PREFACE

he presumption of innocence has long been recognised by international law, as well

Tas by the constitutions and laws of numerous countries. However, across the world
there continues to be debate about the philosophical and theoretical issues surrounding its
scope, and the application in practice of the presumption of innocence. To contribute to the
discussion on this important topic, the Asian Law Centre, Law School, the University of
Melbourne and the School of Law, Vietham National University, Hanoi jointly organised

‘The Presumption of Innocence’ Online Experts Workshop on 24 July 2020.

The objectives of this workshop were to provide an open forum for experts from
various countries to discuss both theoretical and practical aspects of the principles of the
presumption of innocence; to gather information about legal provisions and practical
application of this principle in different jurisdictions; and to discuss similarities and

differences between them. Questions discussed included:

(I) What is the theoretical and social basis for determining the principle of the

presumption of innocence?

(2) What substantive and procedural requirements should judicial bodies respect in
relation to the principle of the presumption of innocence?

(3) What types of mechanisms can or should be in place to control abuse of the

principle of the presumption of innocence from judicial bodies? and

(4) How do the experiences of different jurisdictions differ and what lessons can be

learnt regarding the application of the principle of the presumption of innocence?

27 papers are included in this book of Workshop proceedings. They are divided in
five parts: Part I Theoretical issues of the presumption of innocence; Part II Presumption
of innocence in international law; Part III Presumption of innocence: law and practice
in Europe, America And Oceania; Part IV Presumption of innocence: law and practice
in Asia; Part V Presumption of innocence: law and practice in Vietnam. Papers of this
proceedings, which are for research and reference purposes, reflect scholarly views of
authors. Copyright holders gave translation agreements to the Workshop Organising
Committee and Editorial Board. Most papers of international scholars and Vietnamese
scholars are fully or summarily translated from their original languages. The Editorial
Board and the Selection Committee are responsible for the translation.
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We would like to thank the participants for their excellent contributions to both the
workshop and to this publication and acknowledge the efforts of participants, authors,
members of the Organising Committee, sponsors, the Selection Committee, reviewers,
the Editorial Board, and Hong Duc Publishing House in making this workshop and the
publication such a great success.

Hanoi, August 2020
The Workshop Organising Committee and Editorial Board



LGOI NOI PAU

ia dinh vo toi tir lau da dugc luat phap quéc té, ciing nhu hién phap va luat phap

Gcﬁa nhiéu qudc gia ghi nhan. Tuy nhién, trén khap thé giéi van tiép tuc tranh luan

vé cac van dé triét hoc va ly thuyét xung quanh pham vi va ting dung cta gia dinh vo toi
trong thuc té. Dé dong goép vao cudc théo luan vé chti dé quan trong nay, Trung tdm Luat
Chau A, Truong Luat, Pai hoc Melbourne va Khoa Luat, Pai hoc Québc gia Ha Noi da phéi

/2

hop t6 chitc Hoi thao chuyén gia truc tuyén “Suy doan vo toi” vao ngay 24 thang 7 nam 2020.

Muc tiéu ctia hoi thao nay 1a cung cAp mot dién dan md cho cc chuyén gia tir cac
quéc gia khac nhau thdo luan veé 1y thuyét va thuc tién vé nguyeén tac gia dinh vo toi;
chia sé thong tin vé cac quy dinh phép luat va viéc 4p dung nguyén tic nay & cac qubc
gia, khu vuc tai phan khéc nhau; va thao luan vé nhitng diém gidng va khac nhau giira
cac qudc gia.

Céc van dé thao luan chinh bao gom:

(1) Co s& 1y luan va xa hoi dé xac dinh nguyén tac gia dinh vo toi 1a gi?

(2) Céc co quan tu phap can ton trong nhitng yéu cau vé noi dung va tha tuc nao
lién quan dén nguyén tac gia dinh vo toi?

(3) Nhitng loai co ché nao c6 thé hodc can c6 dé ngan ngira, xtt Iy su vi pham nguyén
tac gia dinh vo t0i cia cc co quan tu phap?

(4) Kinh nghiém ctia cac quéc gia, khu vyc tai phan khac nhau nhu thé nao va cé thé
rat ra bai hoc gi vé viéc 4p dung nguyeén tac gia dinh vo toi?

27 bai viét dugc dua vao cudn ky yéu Hoi thao nay. Ching duge chia thanh nam
phan: Phan I - Cac vin dé ly thuyét vé gia dinh vo toi; Phan II - Gid dinh vo toi trong luat
qudc t&; Phan Il - Gia dinh vo toi: Luat phap va thuc tién & Chau Au, Chau My va Chau
Dai Duong; Phan IV - Gia dinh v toi: Luat phap va thuc tién & Chau A; Phan V - Gia
dinh vo ti: Luat phap va thuc tién & Viet Nam. Cac bai viét nay nham muc dich nghién
ctru va tham khdo, va phan anh quan diém hoc thuat ctia cac tac gia. Cac t6 chirc, cd nhan
nam giit ban quyén da dong y cho phép dich thuat cho Ban T chitc Hoi thdo va Ban Bién
tap. Hau hét cac bai viét ctia cac hoc gid qudc té va hoc gid Vit Nam dugc dich toan van
hodc tém lugce tir ngon ngit gbc ctia bai viét. Cac cht bién va Hoi dong tuyén chon chiu

trach nhiém ve cac ban dich.
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Chiing t6i xin chan thanh cdm on dong thoi ghi nhan nhitng nd luc cta cc dai biéu,
cac tac gia, thanh vién Ban t6 chic, cac don vi tai trg, Hoi dong tuyén chon phan bién,
Ban bién tap va Nha xuat ban Hong diic da t6 chtic hoi thdo thanh cong tot dep va thuc
hién viéc xuat ban ky yéu nay.

Ha Noi, thing 8 nim 2020

Ban To chirc Hgi thao va cac chu bién
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