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IMPLEMENTING TREATIES IN MUNICIPAL COURTS

Wisou Arye Dewanto’

Abstract

In regard to the implementation of treaties
in municipal courts, treaty is divided into
self-executing and non-self-executing. A
self-executing treaty is defined as a treaty
that its implementation does not need an
implementing legislation. However, a non-
self-executing treaty needs an implementing
legislation 1o have it enforced in national
COurts.

Abstrak

Yerkait dengan implementasinva di peng-
adilan nasional suatu negara, perjanjian
internasional digolongkan menjadi per-
janjian internasional self-executing dan
non-self-executing. Perjanjian internasional
self-executing adalah perjanjian internasi-
onal yang dapat diimplementasikan secara
langsung di pengadilan tanpa implementing
legislation, dan perjanjian non-self-execut-
ing adalah perjanjian internasional yang
tidak dapat langsung dimplementasikan
di pengadilan tanpa adanya implementing
legisiation.

Keywords:  implementation, treaty, self-executing, non-seif-executing, municipal court.

A. Background

Treaties are utilized by international -

courts in resolving cases amongst States.
However, treaties are also sometimes applied
by judges in municipal courts in order to
settle cases in regard to the rights and duties
of individuals. In some States treaties are
regarded as part of their national law. In other
States, treaties are merely regarded as one of
the legal sources for judges to solve disputes.
Whether or not treaties can be directly
implemented in States’ municipal courts
are determined largely by the doctrine of
primacy of law. Theoretically in this regard,
there are two major streams of jurisprudence,

namely monism and dualism. According to
monism, international and natonal laws are
solitary legal system which are inseparable;
therefore if there is a conflict between these
two legal rules, the international law will
prevail. On the other hand, dualism reckons
that international and national laws are two
different and separate iegal systems which
exist in their own planes. In dualism, national
laws and intemational laws will not conflict
because the primacy of law is granted to the
national laws.

Treaties, according to monist States,
are directly incorporated into the States’
legal systems therefore they can be directly
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