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ADDRESSING FEMICIDE AS GENDER-BASED VIOLENCE TREND
THROUGH JUDICIAL PROCEEDINGS AND OR NON-JUDICIAL
PROCEEDINGS: INDONESIAN PERSPECTIVE

Dr. Go Lisanawati’

Abstract: Femicide is addressed as one of the extreme trends of
Gender-based Violence. The United Nations Office on Drugs and Crimes
2022 explained that gender inequality, unequal power dynamics, and
detrimental social norms all contribute to Violence against women and girls,
which is a severe violation of human rights. National Woman Commission of
the Republic of Indonesia (so-called Komnas Perempuan), in their report on
2021, started the report by saying that Femicide is not recognised in the
national or local laws of Indonesia, as well as in the data collection related
to the murder of women at the Criminal Investigation Agency (Bareskrim)
Police of the Republic of Indonesia. Cases of murder against women are
handled as criminal offences in general. Therefore, disaggregated data on
female homicide is not available at Bareskrim. Komnas Perempuan
categorises Femicide based on the intent of the killing into two types: (1)
direct Femicide and (2) indirect Femicide. Indonesian Legal Framework
cannot be directed to be explicitly forced to the case of Femicide in
Indonesia. However, Indonesian Laws and regulations may have
perspectives in it. Komnas Perempuan, in their early analysis and working
paper, encourages the integration of Femicide cases for national policy
advocacy, urging stakeholders to follow recommendations for violence
elimination, victim justice and safe places. This paper needs to examine how
the judicial proceedings and non-judicial proceedings in Indonesia handle
the cases of Femicide. The role of education and willingness to reconstruct
the laws of gender-based violation for Femicide cases as the hypothesis.
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Introduction

Violence against women is cruel, ranging from Sexual Violence, physical
and mental abuse, and rape that leads to death. According to Ani Purwanti, needs
to think gender-based Violence (so-called GBV) is dependent, variable and
positioned by preconceived traditional norms and not as a permanent state and
not as a permanent state law. It needs to view subject positions in a way that
fosters recognition of the constitutive relationship between the legal structure and
agency of women.' GBV is a societal phenomenon that is influenced by various
societal factors, including religion, culture, economics, ideologies, and legal
systems. This social order, in some conditions, leads to GBV. GBV affects
multiple family members, including the husband and wife, children, domestic
workers and others. It is often based on patriarchal beliefs, with men
disproportionately perpetrating Violence against women. Women are often the
victims of Violence, whereas men are the offenders.

In the context of Indonesian life, Pancasila, as the way of life of the
Indonesian People, shares the critical principle regarding the equality of people,
both men and women. Pancasila has five principles. The second principle (Sila)
of Pancasila is often referred to as a commitment to internationalism or a just and
civilised humanitarianism.> Through this principle, a commitment to just
humanitarianism involves treating others fairly, free from suspicion, exploitation,
and oppression, and rejecting adherence to opposing political blocs or support for
an exploitative and divisive international order. Addressing the issue of GBV and
Femicide needs to operationalise the fifth principle of Pancasila, called social
justice for all the Indonesian people. The principle of equity has a meaning that is
generally unexceptional, and it raises questions about its significance in
understanding Pancasila.

Moreover, the implementation of Pancasila principles can also be found
through Article 27 sub (1) of the fourth amendment of the 1945 Constitutions of
the Republic of Indonesia, which states that “All citizens shall be equal before
the law and in government and shall uphold the law and government without
exception”. The Indonesian Government has embraced equality values since the
New Order Era, as evidenced by Law Number 7 of 1984 and the CEDAW
Committee, which oversees the implementation of the UN Convention on
equality values, with representatives from various countries. It means that

' Ani Purwanti, Kekerasan Berbasis Gender (2020).
* Michael Morfit, ‘Pancasila: The Indonesian State Ideology According to the New Order Government’
(1981) XXI Asian Survey 838.

44



—- KY YEU HOI THAO QUOC TE ---

equality between Genders is essential. Unfortunately, the process of Gender-
based life and law enforcement was biased. Nevertheless, Gender power operates
within social norms, which perpetuate traditional Gender role ideologies and
encourage negative stereotyping.

Violence in Indonesia remains high. According to the Indonesian Ministry
of Protection of Women and Children, on January 1, 2024, there were 11.822
cases of Violence, with 2.547 males as victims and 10.280 females as the
victims.” The 2022 Annual Report (Catahu) records the dynamics of direct
complaints to Komnas Perempuan, service organisations and the Religious
Courts Agency (Badilag). A total of 338,496 cases of GBV against women were
collected. Women with details, complaints to Komnas Perempuan 3,838 cases,
service institutions 7,029 cases, and BADILAG 327,636 cases and BADILAG
327,629 cases.” Relate to Femicide, the National Committee on Women analysed
the Court decisions on death cases that occurred to women. Of the 100 court
decisions related to the death of wives, 15 cases were categorised as intimate
partner Femicide cases. The result of the analysis of court decisions on murder
cases against women showed that 60% of the murder locations were at home.
Meanwhile, media pemantauan daring as the online media monitoring said that
related to cases of female murder in June 2021 — June 2022 have been found 307
cases. Of the 307 total cases found, there were 84 cases of intimate partner
Femicide either by the husbands or former partners.’

Sadly, in the midst of a surge in GBV cases against women that are
increasingly massive and complex, Komnas Perempuan explained that there is a
limitation on the capacity to handle cases, the stagnation of GBV cases against
women. Komnas Perempuan has underlined that there is a need for a rapid
response to each complaint for victims and the public. The complaints of GBV
cases against women increase by 80% in 2021.°

The manuscript is a concept that follows the normative legal approach.

’ Kementrian PPPA, 'No Title' (2024) <https://kekerasan.kemenpppa.go.id/ringkasan> accessed June 16
2024.

* Komnas Perempuan, ‘Bayang-Bayang Stagnasi: Daya Pencegahan Dan Penanganan Berbanding
Peningkatan Jumlah, Ragam Dan Kompleksitas Kekerasan Berbasis Gender Terhadap Perempuan Catahu
2022: Catatan Tahunan Kekerasan Terhadap Perempuan’ (2022).

> Komnas Perempuan, ‘Press Release: Siaran Pers Komnas Perempuan tentang Dugaan Femisida dalam
Relasi Personal (Kasus Tewasnya Korban Perempuan di Surabaya)’ (10 October 2023)
https://komnasperempuan.go.id/siaran-pers-detail/siaran-pers-komnas-perempuan-tentang-dugaan-
femisida-dalam-relasi-personal-kasus-tewasnya-korban-perempuan-di-surabaya accessed 17 June 2024.

® Komnas Perempuan, ‘Bayang-Bayang Stagnasi: Daya Pencegahan Dan Penanganan Berbanding
Peningkatan Jumlah, Ragam Dan Kompleksitas Kekerasan Berbasis Gender Terhadap Perempuan Catahu
2022: Catatan Tahunan Kekerasan Terhadap Perempuan’ (n 4).
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The primary legal sources are laws and regulations that can be operated to solve
the issue of GBV and Femicide issues. Those legal sources are the Indonesian
Penal Code, Law Nr. 39 of 1999 concerning Human Rights, Law Number 23 of
2004 concerning Domestic Violence, and Law Nr 12 of 2022 concerning Sexual
Violence Offence. The secondary legal sources use the scholars' concepts related
to the issues of Femicide and GBV. It will be analysed using a deductive
reasoning method.

According to the data and explanation given above, this article will discuss
further the Crime of Femicide as a brutal form of GBV in accordance with how
Indonesian Law Enforcement addressed these issues in the proceedings and non-
proceedings. Femicide is dangerous. It creates likes and dislikes if it is
unresponsively handled. This paper aims to examine how Indonesian law
enforcement and non-proceedings address these issues and give recommendations
on how the law can improve in this matter.

What, How, and Why Femicide Must Be Addressed?

Komnas Perempuan found that the result of their monitoring of the
internet media coverage of Femicide from the year 2016 — 2020 revealed that
Femicide in intimate relationships was the most common, explicitly dating and
husband—wife partnerships. The most frequent perpetrators were boyfriends (74),
husbands (63), and friends (24). Female victims range in age from children (0-10
years old) to elderly (80+ years old). The majority of casualties were productive
individuals between the age of 21 — 30 (111 people), age of 31 — 40 (100 people),
and age of 41 — 50 (64 people). Victims are typically subjected to several forms
of Violence before being killed, including abuse, kicks, punches, bites, beatings,
stripped, hammered, trampled and many more.’

According to data released by Komnas Perempuan in 2023, there were
159 cases of Femicide in Indonesia. Most of these cases occurred in East Java
Province, reaching 28 cases. West Java and Central Java were followed by 24
and 18 cases, respectively. In North Sumatra, 10 cases were found, and Riau was
observed with 8 cases.®

UNODC explains Femicide as a Gender-related killing of women. It is
becoming a major social and political issue around the world. Over the last few

7 Komnas Perempuan, ‘Siaran Pers Komnas Perempuan Peringatan Hari Perempuan Internasional 2022
dan Peluncuran Catatan Tahunan tentang Bayang-Bayang Stagnansi’ (8 March 2022)
https://komnasperempuan.go.id accessed 18 June 2024.

¥ Cindy Hiong, ‘Femisida: Memahami Kekerasan Berbasis Gender Dan Tindakan Pencegahannya’ (2024)
<https://bincangperempuan.com/femisida-memahami-kekerasan-berbasis-gender-dan-tindakan-
pencegahannya/> accessed 18 June 2024.
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decades, various initiatives aimed at combating these crimes have evolved,
ranging from the criminalisation of Femicide. (UNODC 2023). Stereotypes,
discrimination and unequal power relations drive Femicide. It is categorised as
the most brutal form of Violence against women and girls. The position of
women in various parts of the world is undeniable. Women have an inferior
position. Men and women have different thinking models due to biological
genetics and social constructs. Life is complex and requires a model that
complements each other, avoiding problems caused by differences. Femicide can
be understood as the most extreme form of Violence against women, the
manifestation of Discrimination against women, and Gender inequality itself.
World Health Organisation strengthen that Femicide, typically committed by
men, involves abuse, threats, intimidation, sexual Violence, or situations where
women have less power or resources than their partners’.

Siti Zulaicha explains that according to WHO, the majority of Femicide is
perpetrated by their partners or ex-partners, and that causes continuous abuse in
the home, intimidation and threats.'” Femicide is divided into two categories that
are intimate Femicide and non-intimate Femicide. For intimate Femicide, it
refers to killing by a close person, a husband, ex-husband, ex-boyfriend, or
boyfriend. Non-intimate Femicide occurs when the offender is not closely related
to the victim, for example, in armed conflict, race, sexuality, as women. Femicide
is distinguished from the term homicide because it refers to Gender inequality,
i.e. it is directed at women because the victims are women. According to Komnas
Perempuan, Femicide also occurs in Indonesia in the form of oppression and
humiliation for women. It is in the form of Sexual Violence accompanied by
murder, irritation related to masculinity in sex, jealousy, and marriages that do
not want to be revealed. Other causes of gender violence include wanting to
avoid responsibility for getting pregnant, unmonitored hidden prostitution, and
dating violence'.

UNODC and UN Women collaborated to release a joint report on Gender-
related killings of women and girls, highlighting five critical findings on the
urgency of Violence against women, as follows: '

® WHO, ‘Understanding and Addressing Violence Against Women’ (2012).

' Siti Zulaichah, ‘Femisida Dan Sanksi Hukum Di Indonesia’ (2022) 17 Egalita 1.

' Komnas Perempuan, ‘Siaran Pers Komnas Perempuan Tentang Femisida: “Namai, Kenali Dan Akhiri
Femisida™ (2024).

2 UN Women, ‘Five Essential Facts to Know About Femicide’ (2023)
https://www.unwomen.org/en/news-stories/feature-story/2022/11/five-essential-facts-to-know-
about-femicide accessed 18 June 2024.
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- In 2022, there are 48,800 women and girls were killed by intimate
partners or family members, with current and former partners being the most
likely perpetrators, emphasising the need for early intervention.

- Femicide is a global issue affecting women and girls globally, with
Africa experiencing the highest number of female intimate partner and family-
related killings in 2022.

- Femicide is a significant issue, with alarming numbers of victims and
uncounted cases due to national variations in criminal justice practices.

- Limited data on Gender-related killings of women and girls, particularly
Indigenous women, is crucial for effective prevention and protection
mechanisms, as political figures, human rights defenders, and journalists target
some groups.

- The rights of women's organisations play a crucial role in preventing
Femicide, driving policy change, holding governments accountable, and
providing survivor-centred services while also enhancing financial support.

Based on that, it is essential to build a legal construction on how to
strengthen the issue of Femicide in the legal construction on it. Therefore,
Femicide is related to the concept of patriarchy because Femicide is one of the
oppressions faced by women in society. Femicide is one of the oppressions faced
by women in a patriarchal society that men dominate. Patriarchy is defined as the
tendency of men to achieve higher hierarchical positions and the women's
tendency to remain under their authority, resulting in inequality .

The forms of Femicide, according to The United Nations, are intimate
partner murder, the murder of women suspected of witchcraft/sorcery, murder of
women for Honour, murder of women in armed conflicts, dowry-related murder,
and murder based on sexual orientation or Gender identity. The World Health
Organization mentioned that there are Four types and prevalence of Femicides:

1. Intimate Femicide. In this condition, the murder of a woman is
committed by the partner of the ex-partner and becomes the culmination of
consecutive partner violence.

2. Murders in the name of Honours. Honour-related murders involve
family members killing girls or women for sexual or behavioural transgressions,
often to protect reputation, tradition, or religious demands, with the 'Honour
Defence' covering incest cases.

13 Nur Salamor, Yonna Beatrix; Purwanti, Ani; Rochaeti, ‘Pengaturan Tenteng Femisida Dalam Hukum
Pidana Indonesia (Kajian Perbandingan UU HAM Dan UU TPKS)’ (2024) 25 Jurnal Litigasi 65.
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3. Dowry-related Femicide. In this situation, the murder of a woman is
caused when the dowry given by the when the dowry given by the woman who
wants to marry is considered insufficient by the man. As was the case in India, a
mother and her baby were killed after being burned by her husband because the
wife failed to pay the dowry for their marriage.

4. Non-intimate Femicide. Non-intimate Femicide, or sexual Femicide,
involves killings without intimate relationships, with some cases being
systematic and random'*.

Further, the monitoring through news coverage has limitations
because Femicides can go undetected through keywords used. Through the
keywords used, the difference between the time of the news and the time of
the Femicide and not getting the entire construction of the case is only based
on indications from the information written by journalists. The Government
should immediately collect, analyse and publish statistical data on Femicide
as an implementation of the General Recommendation of the CEDAW
Committee. Myrna Dawson et al. describe the importance of the statistics of
Femicide. Femicide, a term used globally to describe the killings of women
and girls due to sex or gender, is undergoing debates on definition,
distinction, and measurement. Understanding Femicide statistics, developing
prevention strategies, and raising awareness are crucial for addressing
gender-related Violence'.

Several countries have criminalised Femicide. According to Janice
Joseph, through the source Economic Commission for Latin America and the
Caribbean (2014), on the basis of Gender Equality Observatory for Latin
America and the Caribbean, the responses of several countries to Femicide
are as follows: '

Enactment of
Countries Punishment
Law
Argentina 2012 Life Imprisonment
Bolivia (Plurinational State of) 2013 30 years

' Carlos Garcia-Moreno, Alexandra Guedes and Wendy Knerr, ‘Femicide (Understanding and
Addressing Violence Against Women, WHO/RHR/12.38)’ (2012)
https://apps.who.int/iris/bitstream/handle/10665/77421/WHO_RHR _12.38 eng.pdf?sequence=1
accessed 18 June, 2024.

!> Myrna Dawson, Haleakala Angus and Angelika Zecha, ‘Identifying Femicide Using the United Nations
Statistical Framework: Exploring the Feasibility of Sex/Gender-Related Motives and Indicators to Inform
Prevention’ (2024) 39 International Sociology 309.

' Jenice Joseph (2017), "Victims of Femicide in Latin America: Legal and Criminal Justice Responses”"
Temida.
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Brazil 2015 12 to 30 years
Chile 2010 Life Imprisonment
Colombia 2014 20 to 41 years
Costa Rica 2007 20 - 50 years
Ecuador 2013 Up to 28 years
El Salvador 2010 Up to 40 years
Guatemala 2008 20 to 50 years
Honduras 2013 30 to 40 years
Mexico 2007 40 and 60 years in prison, a
US$2,000 Fine
Nicaragua 2012 Up to 30 years
Panama 2013 25 to 30 years
Peru 2011 15 years
Venezuela (Bolivian Republic of) 2007 28 to 30 years

The importance of strengthening Femicide is one of the efforts to
support the realisation of Sustainable Development Goal 5 on achieving
gender equality while empowering women. The issue of Violence against
women and girls is essential, not only because of the moral health or societal
problems it causes but also because the threat of Domestic Violence restricts
women's movements and actions within the home, limiting their life choices.
The issue of Femicide is one that the Government should strive to realise
through a more robust legal framework that gender equality is not realised if
the rule of law does not strengthen Femicide.

Why do we need to think from the perspective of Femicide? Can we think
of Femicide as Genocide? Article II of the Convention on the Prevention and
Punishment of the Crime of Genocide mentioned that Genocide means any of the
following acts committed with intent or destroy, in whole or in part, a national,
ethnical, racial or religious group, as such:

a. Killing members of the group;

b. Causing serious bodily or mental harm to members of the group;

c. Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

d. Imposing measures intended to prevent births within the group;

e. Forcibly transferring children of the group to another group.

Further, Raphael Lemkin's concept of genocide, as mentioned by
Agnieszka Bienczyk-Missala, emphasises the need for universal criminal
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jurisdiction and penalisation of crimes, arguing for the inclusion of such crimes
in state penal legislation and international relations'’. In this regard, it needs rules
that are accompanied by provisions on the protection of national, racial, and
religious minority groups placed in national constitutions and international law.
The problem, then, is whether women can distinguished as protected groups that
can be referred to as targeted groups for genocide.

The Council of Europe Convention on Preventing and Combating
Violence against Women and Domestic Violence highlights the significant
impact of violence on women, perpetuating unequal power dynamics and
discrimination. It includes domestic violence, sexual harassment, rape, forced
marriage, and crimes for Honour, highlighting the need for feminism
in legislation.

The Indonesian Law and Regulations related to Femicide

Femicide, as one of the most extreme forms of GBV, is also rampant in
Indonesia. Some of the data provided by Komnas Perempuan is a reference for
the Government seeking protection for women themselves. Women victims of
Violence often do not receive protection after reporting the Violence, leading to a
lack of legal instruments and access to complaint services. The jurisdiction of
Femicide cases is often focused on public issues, while women's problems are
considered personal and private, making it challenging to seek defence and
justice. It is necessary to establish laws and rules that can overcome these
challenges and protect women.

According to Article 1 number 4 Law Number 39 of 1999 concerning
Human Rights, Torture refers to deliberate acts causing severe physical or
emotional pain, resulting from provocation by a person or public official to
obtain information or knowledge, punish, threaten, coerce, or discriminately,
resulting from the approval or knowledge of any person or official. Therefore,
Torture is a criminal act that deliberately causes deep pain and suffering, both
physical and emotional, inflicted on a person to obtain information or knowledge.

The law on human rights recognises explicitly that women's rights are
human rights (vide Art. 45). The provision implies that women's rights should be
treated as human rights. In principle, the purpose of sentencing (via Art. 51 Law
Number 1 of 2023 concerning the Indonesian Penal Code) is to:

a. Prevent Crime by upholding the legal rules for the community and
sanctuary;

7 Marco; Piotr Lubinski Eugenio Adello, The Concept of Genocide in International Low (2017).
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b. Provide guidance and mentoring to criminals to help them become good
and valued individuals;

c. Address issues stemming from Crime, restore equilibrium, and bring a
sense of security and tranquillity within the society; and

d. Develop a sense of regret and absolve the condemned person of guilt.

The guideline of sentencing given by Article 53 Law Number 1 of 2023
concerning the Indonesian Penal Code stated that:

(1) When adjudicating a criminal matter, a judge is required to uphold the
law and justice.

(2) If, in maintaining law and justice, as referred to in paragraph (1), there
is a conflict between legal certainty and justice, a judge must choose justice.

However, GBV and Femicide can be addressed through the
implementation of the existing laws and regulations in Indonesia. Those laws and
regulations are:

a. Indonesian Penal Code (Existing and The New Law through Law
Number 1 of 2023 concerning Indonesian Penal Code).

In the Indonesia Penal Code, there is a category of crimes against life
and crimes against body. Crimes against the life of persons are purposes to
take the life of a person, with the construction of intentionally taking the life
of persons.

New Law Number 1 of
Existing Indonesian
Category 2023 concerning the
Penal Code
Indonesian Penal Code

Crimes Against Life (with Intentional and Deliberately)
Art. 338
Murder/Manslaughter Deliberate intent takes the life of

Art. 458 sub (1)

Deprives another of life
another person.

Art. 458 sub (2)
If the Crime as referred to in
paragraph (1) is committed
Murder conducted by the family qualification against their mother, father,
wife, husband or child, the
criminal sentence may be
increased by 1/3 (one-third)
Murder/Manslaughter Art. 339 Art. 458 sub (3)

with aggravation Manslaughter/Murder committed Manslaughter/Murder
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Maltreatment that results in death.

qualification with intent to prepare or facilitate committed with intent to
the commission of a punishable fact, prepare or facilitate the
to protect oneself or accomplices, or | commission of a punishable
to acquire property unlawfully. fact, to protect oneself or
accomplices, or to acquire
property unlawfully.
Art. 340
) ) Art 459:
A person who intentionally and
) ) ) Any person who
Premeditated Murder premeditatedly kills another person ) )
o premeditatedly takes the life
is guilty of murder.
of another person
Crimes Against Body (Maltreatment)
Art. 466 sub (3)
Maltreatment Art. 351 sub (3) Any Person who commits a

maltreatment that results in

death.

Maltreatment with

premeditation

Art. 353 sub (3)
Maltreatment committed with

premeditation results in death.

Art. 467 sub (3)
Any person who commits
maltreatment resulting in the

death of a person.

Serious maltreatment

Art. 354 sub (2)
deliberately causes severe

maltreatment that results in death.

Art. 469 sub (2)
Any person who commits
severe maltreatment with
prior planning that results in

the death of a person.

Maltreatment or Persecution towards the mother of the father

Art. 470 letter ¢
The criminal sentence for
conducting Persecution may
be increased by 1/3 (one-
third) if the Crime is

committed towards the

mother or father.

Article 55 of Law Number 1 of 2023 concerning the Indonesian
Criminal Code strengthens that Any Person who commits a Crime shall not
be exempted from any criminal liability based on the reasons for the
abolition of the Crime if said person has intentionally caused the occurrence
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of a condition which may become the reason for the said abolition of the
Crime. From Article 55, the offender of Femicide shall be punished as
committing a Crime and must have liability.

b. Law Number 23 of 2004 concerning The Elimination of
Domestic Violence

If there is a relationship between the offender and the victim, and it is
under a household, then Law Number 23 of 2004 concerning Domestic Violence
must be implemented. Point b of consideration of the Law on Domestic Violence
states that all forms of Violence, especially Domestic Violence, are a violation of
human rights and a crime against human dignity, as well as a form of
discrimination that must be eradicated. Further, point ¢ of the Law Consideration
states that domestic violence victims, primarily women, require state and societal
protection to avoid violence, torture, or degrading treatment. Under Article 3 of
the Law on Domestic Violence, the elimination of domestic violence is based on
principles such as respect for human rights, justice, gender equality, non-
discrimination, and victim protection. The principles of respect for human rights,
justice, gender equality, non-discrimination, and victim protection must be
upheld in all actions pertaining to women and children.

Further, Article 5 prohibits domestic violence against individuals within
the household, including physical, psychological, sexual, and neglectful acts.
Article 5 of the letter defines physical violence as an act causing pain, sickness,
or severe injury. For sexual Violence, Article 8 mentions Article 5, and Letter C
defines Sexual Violence as forcing sexual intercourse against individuals within
the household for commercial or specific purposes.

Then, criminal act according to the Law of Domestic Violence as follows:

Criminal Act Sanction
Article 44 sub (3) states: Imprisonment: maximum of 15
Anyone committing an act of physical Violence in a years or

household, as referred to in Article 5 letter a, brings about Fine: IDR 45,000,000.00 (forty-

the death of the victim five million rupiah).

Imprisonment: maximum of 12
Article 46 states that Anyone who commits sexual years or

Violence, as referred to in Article 8 letter a Fine: IDR 36,000,000.00 (thirty-

six million rupiah).

Due to the Law of Domestic Violence, criminal stipulation is a complaint
mechanism.
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¢. Law Number 12 of 2022 concerning Sexual Violence Offences

Law Number 12 of 2022 substantially consists of twelve chapters and
ninety-three articles. Philosophically, the law of sexual Violence would like to
strengthen that everyone has the right to be protected from Violence and to be
free from Torture or treatment that degrades human dignity. Other than that,
sexual Violence is contrary to divine and human values and disturbs the security
and peace of the community. At the same time, the laws and regulations related
to sexual Violence must be operated more optimally in providing prevention,
protection, access to justice, and recovery. It must be able to fulfil the rights of
victims of sexual Violence as well.'®

Article 3 of the Law on Sexual Violence Article 3 of the Law on Sexual
Violence aims to prevent, handle, protect, and restore victims, enforce the law,
rehabilitate perpetrators, create an environment without violence, and prevent
its recurrence.

Article 4 (1) of the Law on Sexual Violence Offences arranges that Sexual
violence encompasses various forms, such as non-physical harassment, physical
harassment, forced contraception, sterilisation, marriage, sexual torture,
exploitation, sexual slavery, and electronic-based violence. Article 4 (2) mentions
that The Crime of Sexual Violence encompasses various offences, including
rape, obscene acts, sexual intercourse with a child, decency violations,
pornography involving a child, forced prostitution, trafficking in persons for
sexual exploitation, sexual Violence within the household, money laundering,
and other criminal acts explicitly stated as Sexual Violence Crimes in
the legislation.

Law Number 12 of 2022 has several criminal stipulations and
qualifications that bring into aggravation the sanctions, as below:

Category Article Criminal Sanction

Article 5: Imprisonment: maximum

Anyone who engages in non-physical sexual | of 9 (nine) months and or
Non-Physical Sexual

acts aimed at degrading a person's dignity Fine of IDR
Harassment
based on their sexuality or morality. 10,000,000,00 (ten million
rupiah)
Article 6 letter a: The sentence includes a
Physical and sexual acts aimed at four-year imprisonment

' Topo Santoso and Hariman Satria, 'Sexual-Violence Offense in Indonesia: Analysis of the Criminal
Policy in the Law Number 12 of 2022' (2023) 10 Padjajaran Jurnal Ilmu Hukum 59.
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Physical Sexual

Harassment

degrading a person's dignity based on
sexuality or morality are not covered by

other severe punishment provisions.

period and a fine of up
to Rp50,000,000.00
(fifty million rupiahs).

Article 6 letter b:
A person who engages in unlawful
physical sexual acts against the body,
sexual desires, or reproductive organs,

either within or outside of a marriage.

The sentence includes a
maximum imprisonment
of 12 years and a fine of
Rp300,000,00,00. (three

hundred million rupiah).

Article 6 letter c:

Anyone who abuses their position,
authority, trust, or influence through
deceit, vulnerability, inequality,
dependency, force, or mislead others into

copulation or obscene acts.

The maximum sentence
for this offence is 12
years in prison or a fine
of IDR300,000,000.00
(three hundred thousand

rupiahs).

Coercion of

Article 8:
Forced contraceptive use, abuse of power,

misdirection, deception, or temporary loss

The sentence includes a
five-year imprisonment

period and a maximum

Contraception ) o )
of reproductive function is considered a fine of Rp50,000,000.00
crime. (fifty million rupiah).
Article 9: The sentence includes a

Coercion of

Sterilisation

Forced contraceptive use, abuse of power,
misdirection, deception, or taking
advantage of helplessness can cause

permanent loss of reproductive function.

maximum fine of
Rp200,000,000.00 or
imprisonment for up to

nine years.

Coercion of marriage

Article 10 sub (1):
Any person who unlawfully forces places
a person under his/her or another person's
control or authority to enter into or allow a
marriage with him/her or with another

person

Maximum
imprisonment of 9
(nine) years and or a
maximum fine of
Rp200.000.00,00 (two

hundred million rupiah).

Sexual Exploitation

Article 12
Force, threat, abuse of authority, trust,
inducement, deception, vulnerability,
inequality, dependency, debt bondage,
exploitation of sexual organs, and giving

benefits for advantage are all forms of

The sentence includes a
maximum of 15 years
imprisonment and a fine
of IDR
1,000,000,000.00 (one
billion rupiah).
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sexual abuse.

Article 13 The maximum sentence
A person who unlawfully places someone | is 15 years in prison or a
Sexual Slavery under their or another person's authority maximum fine of Rp

and makes them helpless with the intention | 1,000,000,000.00 (one

of sexually exploiting them. billion rupiah).

Aggravation Qualification if an offender:

a. Conducted within the family;

b. carried out by health workers, medical personnel, educators, educational personnel, or other
professionals who have the mandate to carry out Handling, Protection, and Recovery;

c. carried out by employees, administrators, or officials to the person who is entrusted or
entrusted or handed over to him/her for safeguarding;

d. committed by a public official, employer, employer, supervisor, or manager against the
person who is employed or working with him;

e. committed more than 1 (one) time or committed against more than 1 (one) person;

f. perpetrated by 2 (two) or more persons jointly;

g. committed against a child
h

committed against Persons with Disabilities

—

committed against a pregnant woman

j- committed against a person in a state of unconsciousness or helplessness;

k. committed against a person in a state of emergency, a state of danger, a situation of conflict,
disaster, or war;

. carried out by using electronic electronic means;

m. The victim suffers severe injuries, severe psychological impact, or contagious disease;

n. resulted in the cessation and or destruction of the reproductive function and or;

o. resulting in the death of the victim.

- =

Increased 1/3 of criminal sanction

Though the Law on Sexual Violence Offences did not categorise
Femicide yet, it still implies that the law will put criminal sanction on any
sexual Violence that causes death for the offender by increasing 1/3 of the
criminal sanction.

Based on the explanation of the existing criminal law prohibition that
can be implemented for Femicide, in the perception of Criminal Law, there
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is still a possibility of imposing complex criminal law through concurrence
(concursus). According to Article 65 of the Indonesian Penal Code) among
other things, Article 127 of the New Indonesian Penal Code related to
Independent Crimes. The maximum criminal sentence for concurrent crimes
is the amount of criminal sentence that is imposed on all of the said crimes,
but it does not exceed the most severe sentence plus 1/3 (one-third). It is the
maximum way to impose the severity of Femicide committed by the offender
on the victim.

The Proceedings and Non-Proceedings in Indonesia Related
to Femicide

Two cases that happened in Indonesia will be discussed in this paper
to see how the proceedings in Indonesia need to be considered Femicide by
the court. The case of dr. Letty and maltreatment causing death conducted by
a son of a politician in Surabaya. It is not a case study, but the case will be
used to analyse how the Indonesian Proceedings see the case of Femicide.

In November 2017, there was a case of dr. Letty, a doctor at a clinic in
East Jakarta. The perpetrator of the shooting was her husband, who was
upset because Doctor Letty sued for divorce after years of domestic violence
from the perpetrator. The shooting case also happened to a BNN employee
whom her husband carried out. It is suspected that the perpetrator was
stressed because he felt intimidated by the victim. Helmi, as the perpetrator,
admitted to suffering from depression due to being sued for divorce by dr
Letty in July 2017. Helmi, who intended to reconcile with dr. Letty was
answered with a refusal and then shot his wife to death. Dr. Letty had even
received threats to be shot if she did not reconcile. Dr. Letty was even more
frightened and preferred to divorce her. She chose to divorce.

On August 7, 2018, the East Jakarta District Court sentenced the
defendant to life imprisonment. Based on the East Jakarta District Court's
decision, the case was appealed. After the DKI Jakarta High Court studied
the case file, the Appeal Memorandum from the Defendant's Legal Counsel,
the Prosecutor as well and the legal considerations of the First Level Judge,
The DKI Jakarta High Court considered that the legal considerations both in
legal considerations both in proving the elements of Article 340 of the
Criminal Code and Article 1 paragraph (1) of Law Number 12 Year 1951, as
well as the imposition of punishment, have been in accordance with the facts
obtained at trial and in accordance with the applicable legal provisions.
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Legal considerations in determining the Decision in the High Court of
DKI Jakarta consist of two considerations. First, the criminal act of criminal
act of the perpetrator, namely premeditated murder, which resulted in the
victim's death at the scene. Second, the perpetrator possesses and misuses
firearms to take the life of a person. The legal considerations both proving
the elements of Article 340 of the Criminal Code and Article 1 paragraph (1)
of Law Number 12 of 1951, as well as the imposition of punishment, are in
accordance with the facts in the trial and are in accordance with the
provisions of the applicable law.

However, the Judges have not considered the Femicide aspect to punish
the offender, though still the punishment is already fit. Femicide is not just
homicide. It needs to be considered more in the aspect of the escalation of
potentially Femicidal GBV.

The second case was Ronald Tannur (31), son of a political party
member of the House of Representatives Edward Tannur, was officially
became a suspect in a case of Persecution that led to the murder of his
girlfriend, DSA (29). The deadly assault began when Ronald Tannur and
Dini went to karaoke at a discotheque in Surabaya, Pradah Kali Kendal,
Dukuh Pakis, Surabaya, on Tuesday (3/10/2023). DSA was rushed to the
hospital but was finally declared dead on Wednesday (4/10/2023). During
the incident, Ronald Tannur is said to have hit the victim twice on the head
using a liquor bottle. Not only that, Ronald Tannur again committed
Persecution in the parking lot. Ronald also dragged the victim's body until he
was run over by a car. Ronald Tannur entered the car to run and then parked
on the right. At the same time, the position of the victim was sitting on the
left, so the victim was run over until he was dragged approximately 5 meters.
Seeing the victim's condition, Ronald put his girlfriend's body in the trunk of
the car and took her to an apartment in the West Surabaya area. Seeing the
victim's limp condition when she was moved to a wheelchair, Ronald had
time to provide artificial respiration. However, the victim's body did not
respond. Ronald finally took the victim to the hospital for help.
Unfortunately, the victim was declared dead on Wednesday (4/10/2023) at
around 02.30 WIB. The victim's body was then autopsied by a team of
forensic doctors at Dr Soetomo Hospital Surabaya to determine the cause of
death. Quoting from TribunJatim.com, based on the autopsy results, it is
known that the victim suffered a number of internal and external injuries. On
the outside, there were bruises on the back side of the head, right and left
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neck, upper body, right and enter chest, lower left abdomen, right knee, leg,
and back of the hand."

In contrast, internal injuries were found in the blood absorption of the
right and left neck muscles, fractures of the second to fifth ribs, bruises on the
lung organs, and liver organs. The suspect had apparently made a false report
regarding DSA's death. In the report at Lakarsantri Police Station, the suspect
said DSA died of stomach acid.*

On July 24, 2024, the panel of Judges, through verdict number
454/Pid.B/2024/PN Sby, decided that Ronald Tannur was acquitted of all charges
he got for the death of his girlfriend. In its verdict, Surabaya District Court Judge
said that Ronald was not proven to have committed a criminal offence, as
mentioned in the indictment. This case attracted the attention of the public. The
judges did not consider all the proof given in the court but only considered that
the victim was in a drunk condition. As an update, on October 2024, the Supreme
Court of the Republic of Indonesia, through verdict number 1466/K/Pid/2024,
overturned the acquittal of Robert Tannur to 5 years imprisonment.

Based on those two cases given above as description cases to learn
about Femicide, it is crucial to elaborate on the perspective of Femicide rather
than just homicide. The National Committee of Women of Indonesia supports
the police's efforts to expedite the legal process against the principal and
related suspects in the case of personal relationships or dating violence. It is
crucial to encourage integrated service centres to support the victim's family
in recovery and invite all parties to help prevent similar cases from recurring
in the future. There must be indicators that should paid attention by law
enforcement to see the case as Femicide rather than homicide. The indicators
might be repeated acts committed against the victim, such as maltreatment
that results in the death of victims.

A deliberate process to cause significant physical and psychological
suffering to the victim, namely beatings from the room to the parking lot, placing
the victim in the trunk, recording with mockery, bullying with the car, and
delaying taking the victim to the hospital. This series of abuse shows that the
Violence committed can be categorised as Femicide, which is the killing of
women for specific reasons or because they are women, in an unequal gender-

' Jayanti Tri Utami, ‘Kronologi Lengkap Anak Anggota DPR Aniaya Pacar Hingga Tewas Di Surabaya,
Baru 5 Bulan Jalin Asmara’ (2024) <https://www.tribunnews.com/regional/2023/10/07/kronologi-
lengkap-anak-anggota-dpr-aniaya-pacar-hingga-tewas-di-surabaya-baru-5-bulan-jalin-asmara?page=2>.
20 1.

ibid.
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based power relationship with the perpetrator, in this case, the relationship
between the victim and the perpetrator who is her boyfriend.

To think of Femicide rather than Homicide will support the realisation
of Gender Equality. In this context, women are the victims. Femicide is an
escalation of GBV involving sexual Violence, murder, male sexual
masculinity, jealousy, arranged marriages, covert prostitution, domestic
Violence, and dating violence. Perpetrators include a known and close circle
with sadistic treatment.

From the non-proceedings, the National Commission of Women of
Indonesia and the Ministry of Women's Empowerment and Children's Protection
play significant and crucial keys in handling the Femicide issues. As a part of the
Government, it needs to raise public awareness by gradually disseminating how
dangerous Femicide is and asking the public not to normalise the action of
Femicide itself. The campaign for the public to stop Violence against women is
essential. Other than that, it needs to build a system of the recap where Femicide
distinguishes the cases of ordinary murder. It is crucial to understand the full
complexity of this Crime and improve the quality, availability, and timeliness of
data to prevent and end gender-related killings of women and girls. Indeed, it
needed to assess progress and support evidence-based policy-making and
effective criminal justice responses.

It also needs to strengthen the legal system, that is, to ensure that the legal
system can effectively address Femicide. It involves strict enforcement, accurate
investigations, and sentencing commensurate with the Crime committed. Further,
public participation needs to be strengthened through collaboration between
community and government partnerships to create a safer and more supportive
environment for women. It needs the willingness of the Law Enforcement agent
who handles the case of Femicide to take a look deeper from the perspective of
Femicide and GBYV itself. Moreover, the reconstruction of the law, which can be
supported by implementation in the issue of Femicide, will be sufficient enough
to stop the killing of women itself as a predominant factor of crimes against
women in the context of GBV, especially women.

Conclusion

Femicide has emerged as one of the most extreme forms of GBV against
women that results in the death of the victim. Femicide is more than a simple
murder that ignores the vulnerability of women. Femicide requires foresight and
precision in handling cases involving women as murder victims. Therefore, it is
necessary to consider the need to include Femicide as an aggravating reason in
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the imposition of punishment for the perpetrator of the Crime. In regulating
Femicide itself, it is not necessary to rely on comparisons with other countries
but to consider the values and needs of the Indonesian people themselves. It is
the philosophical basis that strengthens. Femicide cases in Indonesia are
currently also experiencing a significant increase.

There must be a consideration of punishing the case of Femicide from the
perspective of Femicide, not just as a homicide. It is necessary to think about
how to punish the perpetrators of Femicide relatively from the perspective of
eliminating GBV./.
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GIAI QUYET VAN BE SAT HAI NU G101 ( MOT XU HUGNG BAO LUC
TREN CO SG GIGI) THONG QUA CAC THU TUC TU PHAP ViVHOAC
PHI TU PHAP: GOC NHiN TU INDONESIA

TS. Go Lisanawati

Tém tit: Sat hai nir gidi (Femicide) dwegc xem la mét trong nhitng xu
huéng cwe doan ciia bao luc trén co sé gidi. Van phong Lién hop quéc vé
Ma tiy va Téi pham nam 2022 da chi ra rang bat binh dang gici, sir chénh
léch quyén lire va cdc chudn mwc xd hdi ¢6 hai la nhitng yéu té gép phan vao
bao lyc doi véi phu nit va trée em gai, day la mot sy vi pham nghiém trong
doi véi quyén con ngwoi. Uy ban Quéc gia vé Bao lwc déi véi Phy nit ciia
Céng hoa Indonesia (goi tit la Komnas Perempuan), trong bdo cdo ndam
2021, dé chi ra rdang sdt hai nit gi6i chuwa dwoc céng nhdn trong ludt phdp
quéc gia hay dia phwong cia Indonesia, ciing nhw trong viéc thu thdp dir
liéu lién quan dén cdc vy sat hai nir gioi tai Co quan Piéu tra Hinh su
(Bareskrim) thuoc Canh sat Cong hoa Indonesia. Cac vu sat hai nir gioi hién
nay chi dwoc xw ly nhu nhitng toi pham hinh sy thong thuong. Khung phap ly
ciia Indonesia chwa c6 quy dinh cu thé dé xir Iy cdc vu sdt hai nit gi6i. Tuy
nhién, cdac ludt va quy dinh cia Indonesia cé thé cung cdp mét sé géc nhin
phdp 1y vé van d@é nay. Trong phdn tich so bé va bédo cdo lam viéc ciia minh,
Komnas Perempuan dd khuyén nghi viéc tich hop cdc vu sdt hai niv giéi vao
chinh sdch quéc gia, dong thoi kéu goi cdc bén lién quan thwe hién cdc
khuyén nghi nham xéa bé bao lwc, bao dam cong ly cho nan nhan va tao ra
méi truong an todn. Bdi viét ndy sé xem xét cach thirc cdc quy trinh te phdp
va phi tw phdp tai Indonesia xit Iy cdc vy sdt hai nit gici. Dong thoi, bai viét
dat gid thuyét vé vai tro cia gido duc va nhu cau tdi cdu tric ludt phdp lién
quan dén bao luc trén co sé giGi trong cdc vy dn sdt hai nir giodi.

Tir khoa: Luat Hinh su, sat hai nit gioi, bao lyc trén co so gioi, thu tuc tu
phap, thu tuc phi tw phap.

" Khoa Luat, Pai hoc Surabaya, Indonesia; Email: go_lisanawati@staff.ubaya.ac.id.
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Gidi thiéu

Bao luc dbi vai phu nit [a mdt hanh vi tan ac, bao gém bao luc tinh duc,
bao hanh thé chat va tinh than, ciing nhu hiép dam din dén tir vong. Theo Ani
Purwanti, can xem xét bao luc trén co s¢ gidi (GBV) nhu mot hién tuong
mang tinh phu thudc, bién d6i va duwoc dinh vi boi cac chuan muc truyén
théng co san, cha khong phai 1a mot trang thai c¢b dinh hay mot quy pham
phép luat bat bién. Can nhin nhén vi tri ctia cac chu thé theo cach nhan manh
moi quan hé cau thanh giita cau tric phap 1y va quyén chu dong cia phu nir.
GBV 1a mot hién tugng xa hoi bi anh hudng boi nhiéu yéu té khac nhau nhu
ton gido, van hoa, kinh té, hé tu tuong va hé thong phap luat. Trong mot sb
diéu kién, trat tu xa hoi nay din dén sy gia ting GBV. GBV khong chi anh
huong dén ca nhan nan nhan ma con tic dong dén nhiéu thanh vién trong gia
dinh, bao gom vo¢ chong, con cai, ngudi gitp viéc gia dinh va nhitng nguoi
khac. Nguyén nhan sdu xa cia hién tugng nay thudng xuat phat tir chu nghia
gia truong, trong d6 nam gidi 1a nhom giy ra bao lyc nhiéu hon, con phu ni
thuong 1a nan nhan.

Trong bdi canh x3 hoi Indonesia, Pancasila - nén tang tu tudng cua
ngudi dan Indonesia - thé hién nguyén tic quan trong vé binh dang gitta nam va
nit. Pancasila bao gdom nim nguyén tic. Trong d6, nguyén tac thi hai (Sila) cta
Pancasila thuong dugc coi nhu cam két d6i véi chi nghia qubc té hodc chu
nghia nhan dao, cong bang va vin minh. Nguyén tic nay nhan manh viéc ddi xir
cong bang v&i nguoi khac, khong cé su nghi ngd, boc 16t hay ap b, dong thoi
tir chdi tham gia vao cac khdi chinh tri dbi 1ap hoac ung ho trat tu quéc té mang
tinh boc 10t va chia ré. Viéc giai quyét van dé GBV va sat hai nir gidi doi hoi
phai thuc hién nguyén tic thtr nim cua Pancasila, d6 1a cong bang xi hoi cho
toan thé nhan dan Indonesia. Khai niém vé cong bang trong Pancasila mang y
nghia rong 16n, nhung dong thoi cling dat ra cau hoi vé tim quan trong cua nd
trong viéc hiéu vé Pancasila.

Hon nira, viéc thuc hién cac nguyén tic cua Pancasila con duogc thé hién
trong Piéu 27 khoan 1 ciia Hién phap Cong hoa Indonesia nam 1945 (stra d6i 1an
thit tu), quy dinh rang: “Moi cong dan déu binh dang trudc phap luat va chinh
quyén, va c6 nghia vu tuan thu phap luat va chinh quyén ma khong cé bat ky
ngoai 1& nao”. Chinh phu Indonesia da thé hién cam két vé binh dang gi6i tir thoi
ky Trat ty Méi, dugc minh chirng qua Luat s6 7 nam 1984 va viéc tham gia Cong
udc x6a bé moi hinh thirc phan biét d6i xir voi phu nit (CEDAW), dudi su gidm
sat ciia Uy ban CEDAW cua Lién hop quéc véi dai dién tir nhiéu quoc gia. Piéu
nay cho thay rang binh dang gidi 1a mot gia tri quan trong. Tuy nhién, qua trinh
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thuc thi cac chinh sach lién quan dén gi6i va thuc thi phap luat van con ton tai
nhiéu bat cap va thién vi. Quyén luc giéi van chiu su chi phéi ctia cac chuan muc
xa hoi, duy tri hé tu tudng vé vai tro truyén théng cua gidi va thic day cac dinh
kién tiéu cuc.

Tinh trang bao luc & Indonesia van & muc cao. Theo Bd Bao vé Phuy nir va
Tré em Indonesia, tinh dén ngay 1 thang 1 nam 2024, da c¢6 11.822 vu bao lyc
dugc bdo cdo, trong d6 ¢6 2.547 nam gidi va 10.280 phu nit 1a nan nhan. Béo cao
thuong nién nam 2022 (Catahu) théng ké cac khiéu nai truc tiép gui dén Komnas
Perempuan, cic to chitc dich vu va Co quan Toa an Ton giao (Badilag), ghi nhan
tong cong 338.496 vu GBV ddi voi phu nit. Cy thé, Komnas Perempuan tiép
nhén 3.838 vy, cac t6 chtc dich vu nhan 7.029 vu, va Badilag xur 1y 327.636 vu
va BADILAG 1a 327.629 vu. Lién quan dén giét hai phu nir, Uy ban Quéc gia vé
Phy nit da tién hanh phan tich cic phan quyét cia toa an ddi vdi cac vu an tir
vong cta phu nit. Trong s6 100 phan quyét toa an lién quan dén céi chét cua vo,
¢6 15 vu duoc phan loai 12 nit sat do ban doi than mat gay ra. Két qua phan tich
cac vu an giét phu nit cho thay 60% vu giét ngudi xay ra tai nha riéng. Trong khi
d6, theo thong ké trén nén tang truc tuyén cua cac phuong tién truyén thong, tir
thang 6 nam 2021 dén thang 6 nam 2022, ¢6 307 vu giét phu nit duoc ghi nhan.
Trong s6 307 vu nay, c6 84 vu dugc xac dinh la sat hai nit gidi do chéng hoac
ban doi cii thuc hién.

DPéng budn 13, trong bdi canh cac vu GBV d6i véi phu nir ngay cang gia
tang voi mic do nghiém trong va phtc tap, Komnas Perempuan di chi ra rang
kha ning xtr Iy cac vu viéc van con nhiéu han ché, dan dén tinh trang tri tr¢ trong
viéc giai quyét cac vu GBV. Uy ban nay nhdn manh su can thiét cua viéc phan
mg nhanh ddi véi timg khiéu nai tir phia nan nhan va cong chung. S6 lugng don
khiéu nai lién quan dén GBV ddi véi phu nit da ting 80% vao nam 2021.

Bai nghién ctru ndy dua trén phuong phép tiép can phap 1y mang tinh quy
pham. Cac ngudn lut chinh bao gom luit va quy dinh c6 thé duoc ap dung dé
giai quyét van dé GBV va sat hai nir gigi. Nhitng nguon luat nay bao gom Bo
luat Hinh su Indonesia, Luat sé 39 nim 1999 vé Nhan quyén, Luat s6 23 nam
2004 vé Bao luc gia dinh, va Luat s6 12 nam 2022 vé Tdi pham bao luc tinh duc.
Ngoai ra, cac nguén luat thir cép s€ tham khao cac khai niém hoc thuat lién quan
dén sat hai nir giéi va GBV. Phuong phap phan tich duoc 4p dung 13 suy luan
dién dich.

Dua trén cac dit li€éu va phan tich ¢ trén, bai viét nay s€ thao luan ve toi
pham sat hai nit giéi nhu mot hinh thitc GBV trong khuon kho céach thirc thuc thi
phap luat Indonesia xir Iy van dé nay thong qua cac quy trinh tu phap va phi tu
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phap. Sat hai nit gidi 1a mot van dé nghiém trong, va néu khong duge xu 1y kip
thoi, c6 thé dan dén nhiing hau qua nguy hiém. Bai viét nay nham muc dich danh
gia cach hé thong thuc thi phap luat Indonesia ciing nhu cac co ché phi tu phap
giai quyét van dé nay, dong thoi dua ra cac khuyén nghi dé cai thién khung phap
1y lién quan.

Sat hai nir giéi: Van dé, cach giai quyét va 1y do can dwoc quan tim

Theo két qua giam sat ciia Komnas Perempuan vé cac bai bao trén phuong
tién truyén thong lién quan dén nit sat tir nim 2016 - 2020, phan 16n cac vu sat
hai nit gi6i xay ra trong mdi quan hé than mat, dic biét 1a giita cac cap doi dang
hen ho hoac vo chéng. Tht pham phé bién nhat 1a ban trai (74 vu), chéng (63 vu)
va ban bé (24 vu). Nan nhan nit ¢6 do tudi trai dai tir tré em (0-10 tudi) dén nguoi
cao tudi (80+ tudi). Phan 16n nan nhén 1a nhitng nguoi trong do tudi lao dong,
bao gom 111 ngudi tir 21-30 tudi, 100 ngudi tir 31-40 tudi va 64 ngudi tir 41-50
tudi. Trude khi bi sat hai, nan nhan thudng bi bao hanh dudi nhiéu hinh thirc nhu
bi danh dap, da, dam, can, dung bua tan cong, giam dap va nhiéu hinh thirc bao
luc khac.

Theo dir liéu do Komnas Perempuan cong bd vao nim 2023, Indonesia
ghi nhan 159 vu sat hai nit gidi. Trong do, tinh Bong Java co s6 vu cao nhat véi
28 truong hop, tiép theo 1a Tay Java v6i 24 vu va Trung Java véi 18 vu. Tai Bac
Sumatra ¢ 10 vy, trong khi tai Riau ghi nhan 8 vu.

Theo UNODC, sat hai nir giéi 1a hanh vi giét nguoi c6 lién quan dén
gio1 tinh ctia nan nhan. Pay dang tré thanh mot van dé xa hoi va chinh tri
quan trong trén toan cau. Trong vai thap ky qua, nhiéu sang kién da dugc trién
khai dé chéng lai td1 ac nay, bao gém viéc hinh sy héa hanh vi sat hai nit gioi
(UNODC 2023). Nhitng dinh kién giéi, su phan biét d6i xtr va bat binh dang
quyén luc 1a nhitng yéu t6 thac day sat hai nit gidi, khién n6 trd thanh hinh
thirc bao lyc nghiém trong nhat d6i voi phu nit va tré em gai. Vi thé cua phu
nit & nhiéu noi trén thé gigi la diéu khong thé phi nhan. Phu nit thuong & vi tri
thap hon so vi nam gidi. Nam va nit ¢6 cau tric tim 1y khac nhau do yéu t6
di truyén sinh hoc va céau trac xa hdi. Cudc séng phirc tap va doi hoi mot mo
hinh b6 tro 1an nhau dé tranh cac van dé do su khac biét nay gy ra. Sat hai nir
gi6i c6 thé dugc hiéu 1a hinh thic bao luc cuc doan nhat dbi voi phu ni, 1a sy
thé hién rd rang cua su phan biét d6i xur va bat binh déng gioi. T6 chirc Y té
Thé gigi (WHO) nhdn manh rang sat hai nit gigi, thuong do nam giéi thuc
hi¢n, lién quan dén céac hanh vi lam dung, de doa, khung b6, bao luc tinh duc
hodc cac tinh hudng ma phu nit ¢6 it quyén luc va ngudn luc hon so véi ban
doi cua ho.
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Theo Siti Zulaicha, WHO chi ra rﬁng phﬁn 16n cac vu sat hai nir gio1 duoc
thuc hién boi ban doi hoac ban tinh cili, nguyén nhan xudt phat tir bao luc gia
dinh kéo dai, sy de doa va khing bé lién tuc. Sat hai nir gidi duoc chia thanh hai
loai chinh: sat hai nit gigi c6 mdi quan hé than mat (intimate femicide) va sat hai
nit giéi khong c6 mdi quan hé than mat (non-intimate femicide). Sat hai nit gigi
c6 moi quan h¢ than mat 1a hanh vi giét ngudi do mot nguoi than thiét thuc hién,
nhu chéng, chéng cli, ban trai hodc ban trai cii. Trong khi do, sat hai nit gioi
khong c6 mdi quan hé than mat xay ra khi hung thi khong c6 quan hé mat thiét
v&i nan nhan, vi du nhu trong cac cudc xung dot vii trang, phan biét chung tde,
phan biét gidi tinh, hodc cac vu sat hai nir gidi vi gidi tinh ctua ho. Sat hai nir gioi
khac voi thuat ngir giét nguoi (homicide) vi né lién quan truc tiép dén van dé bat
binh drfmg gidi, tic 1a nan nhan bi sat hai chi vi ho 1a phu nit. Theo Komnas
Perempuan, sat hai nit giéi & Indonesia con xuat hién dudi cac hinh thirc ap bic
va lam nhuc phu nit, nhu bao luc tinh duc di kém véi giét nguoi, bao luc xudt
phat tir nam tinh bi ton thuong trong quan hé tinh duc, ghen tudéng va nhiing cudc
hon nhan khong mudn bi tiét 16. Cac nguyén nhan khac cua bao luc gidi tinh bao
gdm tron tranh trach nhiém khi lam nguoi yéu mang thai, hoat dong mai dam
khong duoc kiém soat, va bao luc khi hen ho.

UNODC va Co quan Lién hop quéc vé Binh dang gi6i va Trao quyén cho
phu nit (UN Women) di phdi hop phat hanh mot bao cdo chung vé cac vu giét
hai phu nir va tré em gai c6 lién quan dén gidi tinh, trong d6 nhdn manh nam phat
hién quan trong vé su cap thiét ctia viée giai quyét bao luc ddi véi phu ni:

- Niam 2022, c6 48.800 phuy nir va tré em gai bi giét hai bai ban doi hoic
thanh vién trong gia dinh, trong d6 nhitng ngudi ban doi hién tai va trude day la
thu pham phé bién nhat, cho théy su can thiét cua cac bién phap can thiép som;

- Sat hai nir gio1 1a mdt van dé toan cau, anh huong dén phu nir va tré em
gai trén khap thé gidi, trong d6 chau Phi c¢6 sd luong nan nhin cao nhét trong
nam 2022;

- Sat hai ni gii 14 mot van dé nghiém trong véi s6 luong nan nhan dang
bao dong va nhiéu truong hop chua duogc théng ké do su khac biét trong thuc
hanh tu phap hinh su giita cac quic gia;

- Dit liéu han ché vé cac vy giét hai phu nir va tré em gai c¢6 lién quan dén
giGi tinh, déc biét 1 d6i voi phu nit ban dia, 1a mot trd ngai 16n trong viée thiét 1ap co
ché phong ngira va bao vé hiéu qua, nhat 1a khi mot s6 nhom nan nhén bao gém cac
nha hoat dong nhan quyén, nha bao va chinh tri gia cling bi nham dén;

- Céc t6 chiic phu nit dong vai tro quan trong trong viéc ngin chin sat hai
nit gidi, thuc day thay doi chinh sach, budc chinh phtl phai chiu trach nhiém va
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cung cép cac dich vu hd trg tap trung vao nan nhan, d@)ng thoi can duoc tang
cudng hd tro tai chinh.

Duya trén nhiing dit kién trén, viéc xdy dung mot ciu trac phap 1y nham
tang cuong giai quyét van dé sat hai nit gidi trong 1a diéu can thiét. Sat hai nit
gidi c6 moi lién hé chat ché véi khai niém xa hoi phu quyén, bai né 1a mot trong
nhing hinh thirc 4p birc ma phu nit phai d6i mat trong x4 hoi do nam gidi thong
tri. Ché d6 phu quyén dugc dinh nghia 12 xu hudng nam gidi dat dugc cac vi tri
cao hon trong hé thong thu bac, trong khi phu nir ¢6 xu huéng ¢ dudi quyén cia
ho, din dén bat binh dang.

Theo Lién hop qubc , cac hinh thirc sat hai nir giéi bao gom: giét phu nix
boi ban doi hodc nguoi yéu cil, giét phu nir bi nghi ngd 1a phu thity, giét phy nix
vi danh du, giét phu nit trong cac cudc xung dot vii trang, giét phu nir lién quan
dén cua hoi mon, giét phu nir dua trén xu hudng tinh duc hoac dinh dang gioi. T
chtrc Y té Thé giéi (WHO) phan loai sat hai nit gi¢i thanh bon loai chinh cing
v6i mirc do pho bién cua ching:

1. Sat hai nir gidi c6 mdi quan hé than mat (Intimate Femicide): Pay la
truong hop mot phu nit bi sat hai boi ban doi hodc nguoi yéu cii, 1a hé qua cia
bao luc kéo dai trong mdi quan hé.

2. Sat hai n@t gioi vi danh du (Murders in the name of Honour): Cac vu
giét nguoi lién quan dén danh dy xay ra khi thanh vién gia dinh sat hai bé gai
hodc phu nit vi cac hanh vi bi cho la vi pham chuan muc tinh duc hodc xa hoi.
Piéu nay thudng nham bao vé danh du, truyén thong hodc yéu cau ton gido.

3. Sat hai nit gidi lién quan dén cua hdi mon (Dowry-related Femicide):
Trong truong hop nay, mot ngudi phu nit bi sat hai vi cia hdi mon bi coi 1a
khong du. Vi duy, ¢ An Do, mot ngudi me va con cua cd éy da bi chéng thiéu
song vi gia dinh nguoi vo khong thé chi tra ctia hdi mon cho cudc hon nhan.

4. Sat hai nit gioi khong c6 mdbi quan hé than mat (Non-intimate
Femicide/Sexual Femicide): Pay 1a cic vu giét nguoi ma tha pham khong co
quan hé tinh cam véi nan nhan. Mot s6 vu co tinh hé théng hoic ngau nhién.

Hon nira, viéc theo doi qua cac ban tin c6 nhitng han ché vi cac sat hai
nit gigi c6 thé khong duge phat hién do cac tir khoa duge sir dung. Thong
qua cac tir khoa duoc str dung, sy chénh léch gitra thoi diém tin tc duoc
dang tai va thoi diém xay ra vu sat hai nir giéi, cling nhu viéc khong cé day
du bdi canh cua vu viée, chi dua trén nhitng thong tin dugc cac nha bao ghi
nhan. Chinh phu can ngay lap tirc thu thap, phan tich va coéng bd dir lidu
théng ké vé sat hai nit gi01 nhu mot phﬁn thuc hién Khuyén nghi chung cua
Uy ban CEDAW. Myrna Dawson cung cic cong su dd mo ta tim quan trong
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ctia théng ké vé sat hai nir gidi. Sat hai nir gidi, mot thudt ngir duoc st dung
trén toan cau dé mo ta cac vu sat hai nit gidi va tré em gai vi gidi tinh cia
ho, dang duogc tranh luan vé dinh nghia, phan biét va phuong phap do luong.
Viéc hiéu rd sb liéu thong ké vé sat hai nit gidi, xay dung cac chién lugc
phong ngira va nang cao nhan thuc 1a diéu thiét yéu dé giai quyét bao luc
lién quan dén gidi.

Mot s6 qudc gia dd hinh sy héa hanh vi sat hai nit gigi. Theo Janice
Joseph, dua trén ngudn ciia Uy ban Kinh té vé My Latinh va Caribbean (2014) va
quan sat tir Chi s6 Binh dang Gigi tai My Latinh va Caribbean, phan tng ctia mot
s6 quéc gia ddi v6i nir sat nhu sau:

Qubc gia Nam ban Hinh phat
hanh lujt
Argentian 2012 Tu chung than
Bolivia (Nha nudc da dan tdc) 2013 30 nam
Brazil 2015 12 dén 30 nim
Chile 2010 Tu chung than
Colombia 2014 20 dén 41 nam
Costa Rica 2007 20 dén 50 nim
Ecuador 2013 Téi da 28 nim
El Salyador 2010 Tbi da 40 nam
Guatemala 2008 20 dén 50 nim
Honduras 2013 30 dén 40 nam
Mexico 2007 40 dén 60 nam tu, phat
2000 USD
Nicaragua 2012 Tbi da 30 nam
Panama 2013 25 dén 30 nam
Peru 2011 15 nam
Venezuela (Cong hoa Bolivian) 2007 28 dén 30 nim

Tam quan trong cua viéc ting cuong quy dinh vé sat hai nir gigi 1a mot
trong nhitng nd luc nham hd trg thuc hién Muc tiéu Phat trién Bén viing s6 5
vé dat duoc binh dang gidi khi trao quyén cho phu nit. Van dé bao luc ddi véi
phu nit va tré em gai rat quan trong, khong chi vi nhitng hau qua dao dirc, st
khoe hay xd hoi ma n6 gy ra, ma con vi mdi de doa cia bao luc gia dinh ¢6
thé han ché quyén tu do di lai va hanh dong ctia phu nir trong gia dinh, tur do
gi6i han sy lya chon trong cudc song ctia ho. Van dé sat hai nit gigi can duoc
Chinh phua nd lyc giai quyét bang cach xdy dung mot khung phap 1y manh mé
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hon, vi binh dang giéi khong thé dat duoc néu phap luat khong du manh dé
phong chéng sat hai nit gidi.

Tai sao chung ta cin xem xét van dé sat hai nir giéi? Liéu chung ta c6
thé coi sat hai nit giéi nhu mot dang diét ching (Genocide) khong? Diéu II
cua Cong udc vé Ngan chdn va trirng phat toi ac diét chung néu rd rﬁng diét
chiing c6 nghia 1a bat ky hanh vi nao sau day duoc thuc hién véi ¥ dinh hoic
tiéu diét toan bd hoac mot phﬁn, mot nhom dan toc, sic tdc, chung tdc hoac
ton gido nhu:

a. Sat hai cac thanh vién ctia nhom;

b. Gay ton hai nghiém trong vé thé chat hodc tinh than ddi voi cac thanh
vién cua nhom,;

c. Co y ap dat cac diéu kién sdng nham huy diét toan bo hay mot phan
nhém do;

d. Ap dat cac bién phap nham ngin chin sinh san trong nhom;

e. Cudng ép chuyén giao tré em cia nhom ndy sang nhom khéc.

Hon nira, khai niém diét chung ctia Raphael Lemkin, nhu duoc
Agnieszka Bienczyk-Missala dé cap, nhan manh su can thiét cua quyén tai
phan hinh su phé quat va viéc hinh sy hoa cac tdi ac nay, d@)ng thoi 1ap luan
rang cac toi ac nay can dugc dua vao luat hinh sy qubc gia va quan hé qubc
té. Vé van dé nay, can co6 cac quy dinh di kém voi cac diéu khoan bao vé céc
nhom qudc gia, sic toc va ton gido thiéu sé trong hién phap qudc gia ciing
nhu luat phap quéc té. Van dé dat ra 1a liéu phu nir co thé duoc coi 1a mot
nhém duoc bao vé va co thé duoc xem 1a nhom muc tiéu trong toi ac diét
chung hay khong.

Cong udc ciia Hoi dong chau Au vé Phong ngira va Chong bao luc di
voi phu nit va bao luc gia dinh nhin manh tac dong nghiém trong cua bao
luc d6i voi phu nit, duy tri sy bat binh dang vé quyén luc va phan biét d6i
xtr. Cong udc bao gom bao luc gia dinh, quay réi tinh duc, hiép dam, hon
nhan cudng ép va tdi ac danh du, d@)ng thoi nhdn manh su can thiét cua chu
nghia nit quyén trong phap luat.

Luét phap va quy dinh ciia Indonesia lién quan dén sat hai nir giéi

Sat hai ntr gio1, la mdt trong nhitng hinh thirc cuc doan nhét ctia GBV,
cling dang dién ra & Indonesia. Mot sé dir liéu do Komnas Perempuan cung
cap 1a co s& tham khao cho Chinh phu trong viéc tim kiém céc bién phap bao
v€ phu ntt. Cac nan nhan nir ctia bao luc thuong khong nhan duge su bao vé
sau khi bao cao vu viéc bao luc, din dén tinh trang thiéu cong cu phap 1y va
kho tiép can cac dich vu khiéu nai. Tham quyén xét x{r cac vu sat hai nit giéi
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thuong tip trung vao cac van dé cong cdng, trong khi nhirng van dé lién
quan dén phu nit lai bi coi 1a riéng tu va ca nhan, khién qua trinh tim kiém sy
bao vé va cong 1y trd nén khé khian. Do do, can thiét phai ban hanh cac luét
va quy dinh c6 thé khic phuc nhitng thach thirc nay va bao vé phu nit.

Theo Piéu 1 khoan 4 cua Luét s6 39 nim 1999 vé Nhan quyén, tra tin
duoc dinh nghia 13 hanh vi ¢d ¥ gdy ra dau don nghiém trong vé thé chat
hodc tinh than, do su khiéu khich cia mot c4 nhan hodc quan chuc nha nudc
nham thu thap théng tin hodc kién thirc, trig phat, de doa, ép budc hodc
phan biét ddi xu, voi su chép thuan hodc su biét rd cua bat ky ca nhan hoac
quan chitc nao. Do d6, tra tin 1a mot hanh vi pham toi ¢6 v gdy ra ndi dau va
su dau kho sau sic, ca vé thé chat 1an tinh than, d6i v6i mot nguoi nhiam thu
thap thong tin hoic kién thirc.

Luat vé nhan quyén tuyén b 16 rang rang quyén ciia phu nit 1a quyén con
ngudi (theo Pidu 45). Quy dinh nay ngu ¥ rang quyén ctia phu nit phai duoc doi
xt nhu quyén con ngudi.Vé nguyén tic, myc dich cta viéc tuyén an (theo Diéu
51 Luat s6 1 nam 2023 vé Bo luat Hinh su Indonesia) bao gém:

a. Ngin chin t6i pham bang cach duy tri cic quy tic phap luat nham bao
vé cong dong va dam bao an toan;

b. Cai tao va gido duc tdi pham dé gitp ho trd thanh nhing c4 nhan tbt va
co gia tri;

c. Giai quyét cac van dé phat sinh tir t0i pham, khoi phuc su can béng va
mang lai cam giac an toan, yén binh trong xa hoi; va

d. Phat trién y thirc hdi 161 va x6a bé mic cam t6i 16i cho ngudi bi két an.

Hudng dan vé viéc tuyén an theo Diéu 53 Luat s6 1 nam 2023 vé Bo luat
Hinh su Indonesia quy dinh rang:

(1) Khi xét xir mét vu an hinh su, tham phan c6 nghia vu tuan thu phap
luat va cong ly.

(2) Néu trong qua trinh bao vé phap luat va cong 1y theo khoan 1 ¢o su
xung dot giita tinh chic chan cta phap luat va cong 1y, tham phan phai lua chon
cong ly.

Tuy nhién, GBV va st hai nit gidi co thé dugc giai quyét thong qua viéc
thuc thi cac luat va quy dinh hién hanh tai Indonesia. Nhirng luat va quy dinh do
bao gom:

a. Bo luat Hinh su Indonesia (hién hanh va Luit méi theo Luit s6 1
nim 2023 vé Bo luit Hinh sy Indonesia)

Trong B0 luat Hinh sy Indonesia, ¢c6 cac nhom tdi danh lién quan dén tinh
mang va than thé. Cac toi pham xam pham tinh mang con ngudi nham muyc dich
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tudc doat mang song cia mot nguoi, voi cau thanh hanh vi ¢ y tuéc doat mang

song cua nguoi khac.
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B9 ludt Hinh sy Indonesia

Luat s6 1 nim 2023 vé B

Danh muc
hién hanh luéat Hinh sy Indonesia
Toi pham xAm pham tinh mang (c6 ¥ va c6 chi dich)
y , Diéu 338 Diéu 458 khoan 1
Giét nguoi/Vo y lam

chét nguoi

Co y tudc doat mang song cua

nguoi khac

Tudc doat mang song cua

ngudi khac

Hanh vi giét ngudi c6 tinh tiét gia dinh

Diéu 458 khoan 2
Néu toi pham duoc dé cap tai
khoan 1 dugc thuc hién d6i
voi me, cha, vo, chéng hoac
con, muc 4n c6 thé ting thém

1/3 (mot phan ba)

Giét nguoi, vo y 1am
chét ngudi co tinh tiét

tdng nang

Diéu 339
Hanh vi giét nguoi/vo ¥ 1am chét
ngudi dugc thuc hién voi muc dich
chuén bi hoidc tao diéu kién thuan loi
cho mét hanh vi pham t6i cu thé co
thé bi trimg phat, dé bao vé ban than
hoac déng pham, hoac nhim chiém

doat tai san trai phép

Diéu 458 khoan 3
Hanh vi giét ngudi/vo ¥ 1am
chét nguoi dugc thuc hién voi
muc dich chuén bi hodc tao
diéu kién thuan loi cho mot
hanh vi pham t3i c6 thé bi
trimg phat, dé bao vé ban than
hoac déng pham, hoac nham

chiém doat tai san trai phép.

Giét nguoi ché chu
dich va c6 ké hoach tir

Diéu 340
Bat ky ai c6 y hodc ¢6 ké hoach tir trude

giét nguoi khac s& bi két toi giét nguoi

Diéu 459
Bt ky ai co ké hoach tir

trude tudc doat mang song

trude )
cta ngudi khac
Toi pham xAm pham than thé (Hanh vi nguoc dai)
Diéu 351 khoan 3 Diéu 466 khoan 3
, Hanh vi nguoc déi din dén chét nguoi | Bat ky ai thyuc hién hanh vi
Ngugc dai ] o,
ngugc dai gay ra cai chét cho
ngudi khac
Diéu 353 khoan 3 Diéu 467 khoan 3

Nguoc dii c6 ké

hoach tir trudc

Hanh vi nguoc dai cé ké hoach tur

trudc dan dén chét ngudi

Bt ky ai thuc hién hanh vi
nguoc dai dan dén cai chét

cta nguoi khac
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Diéu 354 khoan 2 Diéu 469 khoan 2
C6 y thyc hién hanh vi nguoc dai | g4 k¥ ai thyc hién hanh vi
Nguoc dai nghiém trong dan dén chét nguoi

. ngugc dai nghiém trong c6
nghiém trong £ ) T Y
ké hoach tir trudc dan dén

cai chét cua mot ngudi

Diéu 470 diém ¢

Mitrc an cho hanh vi birc hai
, o c6 thé bi tang thém 1/3

Nguoc dai hoac btrc hai doi voi cha hodac me . , )
(mot phan ba) néu toi pham

duoc thuc hién doi voi cha

hodc me

Diéu 55 cta Luat s6 1 nim 2023 vé Bo luat Hinh su Indonesia nhan
manh rﬁng bat ky ai thyc hién hanh vi pham tdi s& khong duoc mién trach
nhiém hinh sy dua trén cac 1y do x6a bo tdi pham néu nguoi d6 cb ¥ giy ra
mot tinh hudng co thé tré thanh 1y do cho viéc x6a bo tdi pham do. Tir quy
dinh tai DPiéu 55, ngudi pham td1 sat hai nit gidi s€ bi trung phat nhu mot
hanh vi pham td1 va phai chiu trach nhiém hinh su.

b. Theo Luét s6 23 nim 2004 vé Xéa b bao luc gia dinh

Néu c6 mdi quan hé giira ngudi pham toi va nan nhan trong pham vi gia
dinh, thi luat Bao luc gia dinh phai duoc ap dung. Muc (b) trong phﬁn can nhic cua
Luat vé Bao luc gia dinh néu rd rﬁng moi hinh thirc bao luc, dac biét 1a bao luc gia
dinh, déu 1a sy vi pham quyén con ngudi, xam pham nhan pham, va 1a mot dang
phan biét d6i xir can phai dugc loai bo. Hon nita, muc (c) trong phan cén nhéc cta
Luat nhin manh rang nan nhan cta bao luc gia dinh, chu yéu 13 phu nit, can duoc
Nha nudc va xa hoi bao vé dé tranh tinh trang bao luc, tra tan hodc d6i xur ha thép
nhan phém. Theo Diéu 3 cua Luat vé Bao luc gia dinh, viéc x6a bo bao luc gia dinh
phai dya trén cac nguyén tac nhu: ton trong quyén con nguoi, cong bang, binh dang
gi6i, khong phan biét dbi xir va bao vé nan nhan. Cac nguyén tic nay phai duoc duy
tri trong tat ca cac hanh dong lién quan dén phu nir va tré em.

Ngoai ra, Diéu 5 cua luat cAm cac hanh vi bao luc gia dinh d6i voi cac
thanh vién trong gia dinh, bao g@)m hanh vi bao luc thé chit, tinh than, tinh
duc va hanh vi bo mic. Khoan a Piéu 5 dinh nghia bao lyc thé chat 1a hanh
vi gy dau don, thuong tich hodc ton thuong nghiém trong. Pbi vdi bao luc
tinh duc, Piéu 8 dan chiéu Piéu 5 va khoan c, dinh nghia bao luc tinh duc 1a
hanh vi ép budc quan hé tinh duc ddi v6i thanh vién trong gia dinh nham
muc dich thwong mai hoac cac muc dich cu thé khac.
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Tiép theo, cac hanh vi pham tdi theo Luat vé Bao luc gia dinh nhu sau:

Hanh vi pham tdi Ché tai
Khoan 3 Biéu 44 quy dinh: Phat tu: toi da 15 ndm hodc
Bit ky ai thuc hién hanh vi bao luc thé chét trong gia dinh, | Phat tién: 45.000.000 IDR (bén
nhu quy dinh diém tai diém a Diéu 5, din dén cai chét cua muoi lam triéu rupiah)
nan nhan
Diéu 46 quy dinh: Phat tu: toi da 15 ndm hodc

Bat ky ai thuc hién hanh vi bao luc tinh duc, nhu quy dinh Phat tién: 36.000.000 IDR (ba

tai diém a Dicu 8 muoi sau tri¢u rupiah)

Theo Luat Bao luc gia dinh, quy dinh hinh sy dugc ap dung theo co ché
khiéu nai.

c. Ludt s6 12 niim 2022 vé T¢i pham bao lyc tinh duc

Luat s6 12 nam 2022 bao gdm muoi hai chuong va chin muoi ba diéu.
V& mit triét 1y, ludt ndy nhdn manh rang moi ngudi déu c6 quyén duoc bao vé
khéi bao luc, khong bi tra tAn hodc chiu sy d6i xtr lam suy giam nhan phém.
Ngoai ra, bao luc tinh duc di nguogc lai cac gia tri thiéng liéng va nhan dao, gy
anh huong dén an ninh va trat tu xa hoi. Pong thoi, cac quy dinh phap luat lién
quan dén bao luc tinh duc can dugc thuc thi mot cach tdi vu nham cung cép cac
bién phap phong ngura, bao vé, tiép can cong ly va phuc hoi cho nan nhan. Luét
cling phai dam bao toan bo quyén loi cua nan nhan bi bao luc tinh duc.

Diéu 3 cua Luat vé Toi pham bao luc tinh duc dat ra cac muc tiéu sau:
phong ngtra, xu 1y, bdo vé va phuc hdi nan nhan, thuc thi phap luat va phuc hoi
nguoi pham 01, xay dung méi truong khong co6 bao luc va ngin chidn tai pham.

Khoan 1 Diéu 4 cua Luat vé Toi pham bao luc tinh duc quy dinh rﬁng
bao lyc tinh duc bao gdm nhiéu hinh thuc khac nhau, nhu: quiy réi khong
mang tinh thé chat, quéy r6i thé chat, ¢p budc tranh thai, tri€t san, hon nhan,
tra tan tinh duc, boc 16t tinh duc, nd 1é tinh duc, bao luc tinh duc trén nén tang
dién tu.

Khoan 2 Diéu 4 liét ké cac toi danh lién quan dén bao luc tinh duc, bao
gém: hiép dam, hanh vi khiém nha, quan hé tinh duc voi tré em, vi pham dao
dtre, khiéu dam lién quan dén tré em, cudng ép mai dam, budn ban ngudi vi muc
dich boc 10t tinh duc, bao luc tinh duc trong gia dinh, rtra tién lién quan dén bao
luc tinh duc, cac hanh vi to1 pham khac dugc quy dinh 1o rang 1a tdi pham bao
luc tinh duc theo luat.

Luat s6 12 nam 2022 ciing quy dinh cac diéu khoan hinh sy va cac yéu to
tang ndng hinh phat nhu sau:
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Danh muc

Piéu khoan

Ché tai

Qudy rdi tinh duc
khéng mang tinh
thé chét

Diéu 5:
Bt ky ai thuc hién hanh vi tinh duc phi thé
chét nhim ha thap nhan pham cia ngudi

khéc dya trén gidi tinh hodc dao duc.

Phat tii t6i da 9 thang
va/hoac phat tién
10.000.000 IDR (mudi

triéu rupiah)

Quéy rdi tinh duc

thé chat

Khoan a Diéu 6:

Hanh vi tinh duc thé chit nham ha thip
nhan phérn duya trén gidi tinh hodc dao duc,
khong thudc cac quy dinh trung phat
nghiém khac khac.

Phat tu t6i da 4 nam va
phat tién tdi da
50.000.000 IDR (nim

mudi triéu rupiah)

Khodn b Diéu 6:
Hanh vi tinh dyc thé chét trai phap luat
nham vao co thé, ham muén tinh duc
hodac co quan sinh san, du trong hay

ngoai hon nhan.

Phat tu t6i da 12 nam va
phat tién t6i da
300.000.000 IDR (ba

tram tri€u rupiah)

Khoan ¢ Diéu 6:
Bat ky ai loi dung vi tri, quyén han, su tin
cdy hodc anh huong thong qua lira déi, su
t6n thuong, bat binh déng, 18 thudc, cudng
¢ép hodc danh Itra ngudi khac dé thuc hién

giao cau hodc hanh vi khiém nha.

Phat tu t6i da 12 nam va
phat tién t6i da
300.000.000 IDR (ba

tram tri€u rupiah)

Ep budc tranh thai

Diéu 8:
Viéc ép bugc st dung bién phap tranh thai,
lam dung quyén luc, danh lira hodc giy mat
chtric nang sinh san tam thoi dugce xem la

toi pham.

Phat tu t6i da 5 nam va
phat tién t5i da
50.000.000 IDR (nim

muoi triéu rupiah)

Ep budc triét san

Diéu 9:
Hanh vi ép budc triét san, lam dung quyén
luc, Itra ddo hodc loi dung tinh trang yéu
thé co thé din dén mit chirc ning sinh san

vinh vién.

Phat tu t6i da 9 nam hodc
phat tién t6i da
200.000.000 IDR (hai

tram tri€u rupiah)

Ep budc két hon

Khodn 1 Diéu 10
Bt ky ai trai phap luat ép budc hoic dat
mot nguoi dudi sy kiém soat ciia minh
hodc cua ngudi khac dé tién hanh hodc

chap nhan mot cudc hon nhan.

Phat tu t6i da 9 nam hodc
phat tién t6i da
20.000.000 IDR (hai tram

triéu rupiah)
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Diéu 12:
Hanh vi cudng ép, de doa, lam dung Phat tu t6i da 15 nam va
quyén lyc, Itra dao, loi dung su 1€ thudc, phat tién toi da

Boc 16t tinh duc
boc 16t co quan sinh duc, va nhén loi ich | 1.000.000.000 IDR (mot

dé thu loi bat chinh déu coi 1a boc 16t ty rupiah)
tinh duc.
Piéu 13:
Bét ky ai trai phap luat dat mot nguoi Phat tu t6i da 15 nam
dudi su kiém soat ctia minh hodc cua hodc phat tién toi da
N6 1€ tinh duc ) 2 .
ngudi khéac va khién ho roi vao tinh 1.000.000.000 IDR (mot
trang khong c6 kha niang tu vé nhim ty rupiah)

muc dich boc 10t tinh duc.

Tinh tiét ting ning néu ngudi pham toi:

a. Thyuc hién hanh vi trong pham vi gia dinh;

b. Thyc hién boi nhan vién y té, nhan vién y khoa, nha gido duc, nhan vién gido duc hodc céac
chuyén gia khac cé nhiém vu xtr ly, bao vé€ va phuc hoi;

¢. Thuc hién béi nhan vién, ngudi quan 1y hodc quan chirc di v6i ngudi duge giao pho hodc uy
thac cho ho dé bao vé;

d. Thuc hién bdi cong chic, ngudi st dung lao dong, chu lao dong, giam sat vién hodc quan ly
dbi voi nguoi lao dong hodc nguodi lam viée cho ho;

e. Thuc hién nhiéu hon mét lan hodc d6i voi nhiéu hon mot nguoi;

f. Thuc hién boi hai nguoi trd 1én cung nhau;

g. Thuc hién d6i véi tré em;

h. Thuc hién d6i v6i nguoi khuyét tat;

i. Thyc hién dbi v6i phu nir mang thai;

j- Thuc hién dbi voi nguoi trong trang thai bét tinh hodc khong c6 kha nang tu v¢;

k. Thuc hién ddi v6i ngudi trong tinh trang khan cép, tinh trang nguy hiém, tinh huéng xung
dot, tham hoa hodc chién tranh;

1. Thuc hién béng phuong tién dién tir;

m. Nan nhan bi thwong nang, bi anh hudng tam 1y nghiém trong hoac méc bénh truyén nhiém;
n. Dan dén chAm dat hodc huy hoai chirc nang sinh san;

0.Dan dén cai chét ctiia nan nhan.

- =

Tang thém 1/3 mirc hinh phat
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Mic du Luat vé Toi pham bao luc tinh duc chua phan loai tdi sat hai nit
giéi, nhung luat vin ngu ¥ rang bat ky hanh vi bao luc tinh duc ndo giy ra cai
chét cho nan nhan sé& bi 4p dung hinh phat hinh sy bang cach ting thém 1/3 mic
hinh phat d6i v6i ngudi pham toi.

Dua trén giai thich Ve cac quy dinh hinh su hién hanh c6 thé duogc ap dung
cho hanh vi sat hai nir gi61, theo quan diém cua luat hinh su, van c6 kha nang ap
dung luat hinh su phtrc hop thong qua nguyén tic pham toi lién tuc (concursus).
Theo Diéu 65 cua Bo luat Hinh sy Indonesia, trong do co Diéu 127 cua Bo luat
Hinh sy Indonesia méi, lién quan dén cac toi pham ddc lap. Muc hinh phat tbi da
ddi véi cac toi pham lién tuc la téng muc hinh phat cua tat ca cac toi danh da
thuc hién, nhung khong vuot qua mirc hinh phat nghiém khac nhat cong thém 1/3
(mot phan ba). Pay 1a cach toi da dé ap dung mirc hinh phat nghiém khic nhat
d6i voi hanh vi sat hai nit gidi do ngudi pham tdi gay ra dbi voi nan nhan.

Quy trinh to tung va phi to tung tai Indonesia lién quan dén sat hai
nir gidi

Bai viét nay s& thao luan vé hai vu 4n xay ra & Indonesia dé xem xét cach
hé théng tb tung cua Indonesia nhin nhan cac vu an lién quan dén toi pham sat
hai nit gioi. Hai vu 4n dugc phan tich 1a vu an cua béc si Letty va vu bao hanh
dan dén chét ngudi do con trai cia mot chinh tri gia ¢ Surabaya giy ra. Pay
khong phai 1a nghién ctru tinh hudng, ma cac vu an sé duoc str dung dé phan tich
cach hé thong t6 tung cua Indonesia xem xét tdi pham sat hai nit gioi.

Vao thang 11/2017, xdy ra vu an lién quan dén bac si Letty, mot béac si
lam viéc tai mot phong kham ¢ Pong Jakarta. Ké gdy an 1a chong cta nan nhan,
ngudi di tirc gian vi bac si Letty dé don ly hon sau nhiéu nim bi bao hanh gia
dinh. M6t vy xa sing tuong tu ciing xay ra véi mot nhan vién cua Co quan Quoc
gia vé Ma tuy (BNN), do chéng cua nan nhan thuc hién. Nghi pham duogc cho la
da bi cang théng do cam théy bi nan nhan de doa. Helmi, ké pham toi, thira nhan
rang han bi tram cam do bi béac si Letty dé don ly hon vao thang 7 nam 2017.
Helmi da c6 gang hoa giai vdi bac si Letty nhung bi tir chdi, din dén viéc han
ban chét vo minh. Trudc d6, bac si Letty dd nhan duogc 1oi de doa rang ¢ s& bi
ban néu khong chap nhan hoa giai. Do qué s¢ hai, ¢6 quyét dinh ly hon.

Ngay 7/8/2018, Toa an Quan Pong Jakarta dd tuyén an t chung than d6i
v&i bi cdo. Sau do, vu an duoc khang céo. Sau khi nghién ctru hd so vu 4n, ban
ghi nhé khang céo tir luat su bao chita cua bi cdo, cong t6 vién ciing nhu cac cin
ctr phap 1y cua tham phan so tham, Toa an cip cao DKI Jakarta nhan dinh rang
cac lap luan phap 1y trong viéc ching minh cac yéu té cua Piéu 340 Bo luat Hinh
su va Diéu 1 khoan 1 cua Luat sé 12 nam 1951, cling nhu mic an dua ra, déu
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phu hop voi céc su kién dugce thu thap tai phién toa va tuan thu cac quy dinh
phép luat hi¢n hanh.

Céc can ctr phap 1y trong viéc dua ra phan quyét tai Toa an cap cao DKI
Jakarta bao gém hai yéu t6. Thir nhat, hanh vi pham t01 cta bi céo, cu thé 1a toi
giét nguoi co chu dich, ddn dén cai chét cia nan nhan ngay tai hién truong. Thir
hai, bi cao so hitu va sir dung trai phép sting dé tudc doat mang song ciia mot
ngudi. Cac 1ap luan phap 1y trong viéc chtimg minh cac yéu té ciia Piéu 340 Bo
luat Hinh su va Diéu 1 khoan 1 cta Luat s6 12 nam 1951, cling nhu viéc ap dung
hinh phat, déu phu hop véi cac tinh tiét tai phién toa va tuan thua quy dinh phap
luat hién hanh.

Tuy nhién, céac tham phan chua xem xét dén khia canh hanh vi sat hai nir
giéi dé 1am can ¢t trimg phat bi co, mic du ban an di duoc coi 1a phu hop. Sat
hai nir giéi khong chi don thuan 1a mot vu giét ngudi ma can duoc xem xét trong
bdi canh bao lyc gidi ¢6 kha ning leo thang va din dén hau qua chét nguoi.

Vu an tht hai lién quan dén Ronald Tannur (31 tudi), con trai cia mot
thanh vién dang chinh tri tai Ha vién Indonesia, Edward Tannur. Ronald chinh
thirc tré' thanh nghi pham trong vu hanh hung dan dén cai chét ciia ban gai anh ta,
DSA (29 tudi). Vu tan cong chét ngudi bat dau khi Ronald Tannur va DSA di hat
karaoke tai mot vii truong & Surabaya, Pradah Kali Kendal, Dukuh Pakis, vao thir
Ba (3/10/2023). DSA duoc dua dén bénh vién nhung khéng qua khoi va bi tuyén
bd tr vong vao rang sang thi Tu (4/10/2023). Trong qué trinh xay ra su viéc,
Ronald duoc cho 14 da hai 1an ddnh vao dau nan nhan bang chai rugu. Khong chi
vdy, anh ta tiép tuc hanh hung nan nhan tai bai dau xe. Ronald con kéo 18 co thé
nan nhan va sau d6 can qua nguoi co ay bang xe hoi. Sau khi vao xe, Ronald diéu
khién phuong tién va dd xe & phia bén phai. Trong khi d6, nan nhan dang ngdi ¢
phia bén trai, dan dén viéc co bi can qua va bi kéo 1é khoang 5 mét. Khi thiy tinh
trang cua nan nhan, Ronald dua thi thé ban gai vao c6p xe va dua dén mot can hd
& khu vuc Tay Surabaya. Khi nhan thdy nan nhan ¢ trang thai bat dong lac
chuyén 1én xe lan, Ronald d3 c6 gang thuc hién ho hap nhan tao nhung khong co
phan tmg. Cudi cing, anh ta dua nan nhan dén bénh vién dé dugc cap ctru. Pang
tiéc, DSA dd dugc xac nhan tir vong vao khoang 02:30 WIB sang thta Tu
(4/10/2023). Thi thé nan nhan sau d6 dugc doi ngti bac si phap y tai Bénh vién
Dr. Soetomo Surabaya kham nghiém tir thi dé xac dinh nguyén nhan tir vong.
Theo TribunJatim.com, két qua kham nghiém cho thdy nan nhan cé nhiéu vét
thuong bén ngoai va bén trong. Bén ngoai, xuat hién vét bam & phia sau dau, c6
trai va phai, phan trén co thé, nguc phai va chinh dién, bung dudi bén trai, dau
6i phai, chan va mu ban tay.
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Nguoc lai, bén trong phat hién c6 vét tu mau & co cb bén phai va bén trai,
giy xuong suon sd hai dén sd nim, bam tim & phoi va gan. Nghi pham ban dau
con dua ra bao cdo gia vé cai chét cia DSA. Trong bdo cdo tai S&' canh sat
Lakarsantri, Ronald tuyén b rang ban gai minh qua doi do trao nguoc da day.

Vao ngay 24/7/2024, Hoi dong Tham phéan, thong qua phan quyét sd
454/Pid.B/2024/PN Sby, da quyét dinh tha bong Ronald Tannur khoi tat ca cac
c4o budc lién quan dén cai chét cta ban gi anh ta. Trong phan quyét, Tham phan
Toa an Quan Surabaya tuyén bo rang Ronald khong bi chimg minh 1a da thyc
hi€n hanh vi pham tdi nhu trong ban cdo trang. Vu an nay da thu hut sy chu y cia
cong chiing. Cac tham phan khong xem xét tat ca cac bang chiung duoc dua ra tai
tda, ma chi xem xét yéu t6 nan nhan dang trong tinh trang say ruou. Tuy nhién,
dén thang 10/2024, Toa an Tdi cao Cong hoa Indonesia, thong qua phan quyét s6
1466/K/Pid/2024, di dao nguoc quyét dinh tha bong ctia Ronald Tannur va tuyén
an 5 ndm tu giam.

Dua trén hai vu an trén nhu mot mé ta dé nghién cuu td1 sat hai nit gidi,
diéu quan trong 13 can 1am rd quan diém vé sat hai nit gidi thay vi chi coi day 1a
mot vu giét nguoi thong thuong (Homicide). Uy ban Qudc gia vé Phu nir
Indonesia da bay to sy tng hd dbi véi nd luc cua canh sat trong viéc day nhanh
qua trinh t6 tung phap 1y d6i véi cac nghi pham chinh va cé lién quan trong céc
vu an bao luc trong mbi quan hé ca nhan hoac hen ho. Déng tho1i, viéc khuyén
khich céc trung tdm dich vu tich hop hd tro gia dinh nan nhan trong qua trinh
phuc hoi, cling nhu kéu goi tat ca cac bén tham gia vao viéc ngin chin cac vu
viéc tuong tu tai dién trong twong lai, 1a diéu can thiét. Can co6 cac chi sé ma co
quan thuc thi phap luat phai cht y dé xem xét mot vu an 13 vu sat hai nir giéi thay
vi giét nguoi thong thuong. Cac chi s6 ¢6 thé bao gom hanh vi bao hanh lip di
1ap lai dbi v6i nan nhan, chéng han nhu hanh vi nguoc dai dan dén cai chét.

Mot qué trinh ¢6 chii dich nham gay ra sy dau don vé thé xac va tinh than
nghiém trong cho nan nhan, bao gém cac hanh vi nhu danh dap tir trong phong ra
dén bai dau xe, dat nan nhan vao cop xe, quay phim vai 1oi 18 ché giéu, kéo 1é
nan nhan bﬁng 6 t6 va tri hodn dua nan nhan dén bénh vién. Chudi hanh vi bao
luc nay cho thay rang vu an c6 thé duoc xép vao sat hai nit gidi, tic 1a hanh vi
giét phu nit vi nhimg 1y do cu thé hodc vi ho 1a phu ni¥, trong mot mdi quan hé
quyén luc bat binh dang vé gidi gitta thit pham va nan nhén, cu thé trong truong
hop nay 1a mdi quan hé tinh cam giita nan nhan va thi pham 1a ban trai ¢ ay.

Nhin nhan vu an duéi goc do sat hai nit gidi thay vi giét nguoi thong
thuong s& giup thuc day hién thuc hoa binh dang gidi. Trong bdi canh niy, nan
nhan 1a phu nir. Sat hai nir gidi 1a mét dang leo thang cia bao luc gidi, lién quan
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dén bao lyc tinh duc, giét ngudi, su ap dit nam tinh doc hai, ghen tudng, hon
nhan sép dat, mai dam tra hinh, bao luc gia dinh va bao luc trong hen ho. Thu
pham thuong 13 nhimg ngudi quen biét hodc cé mobi quan hé than thiét v6i nan
nhan va c6 xu hudng ap dung hanh vi bao hanh tan nhan.

Tir goc d6 ngoai t6 tung, Uy ban Quédc gia vé Phy nit Indonesia va B
Trao quyén cho Phu nit va Bao vé Tré em dong vai trd quan trong trong viéc xir
1y cac van dé lién quan dén sat hai nir gidi. La mot co quan ciia chinh phil, cac
thiét ché ndy can nang cao nhan thirc cong dong bang cach dan dan tuyén truyén
vé mirc do nguy hiém cua sat hai nit gidi va kéu goi cong chung khong binh
thuong hoa hanh vi nay. Viéc phat dong chién dich kéu goi cham dut bao luc ddi
v&i phu nir 1a diéu can thiét. Bén canh do, can xay dung mot hé théng phan loai,
trong d6 sat hai nit gidi dugc phan biét 16 rang véi cac vu 4n giét ngudi thong
thuong. Viéc hiéu day du sy phirc tap cua toi ac ndy 1a rat quan trong dé nang cao
chat luong, kha nang tiép can va tinh kip thoi ciia dit liu, tir d6 gitip ngan chin
va chadm dat cac vy giét hai phu nit va tré em gai c6 lién quan dén yéu to gidi
tinh. Déng thoi, can c6 sy danh gia tién do va hd tro hoach dinh chinh sach dua
trén bang chtng, cling nhu cai thién phan ng cta hé thong tu phap hinh sy mot
cach hiéu qua.

Ngoai ra, can cung c6 hé théng phap luat dé dam bao rang hé thong nay
¢ thé xur 1y hiéu qua cac vu sat hai nit gigi. Piéu nay bao gdm viéc thuc thi
phap luat nghiém ngat, tién hanh diéu tra chinh xac va 4p dung cic ban an
twong xung voi tdi pham di gay ra. Viéc thuc day su tham gia cia cong chung
cling can dugc ting cudng thong qua sy hop tac giita cong dong va chinh phi
nham tao ra mot moi truong an toan va hd tro hon cho phu nit. Piéu nay doi
hoi su sin 10ng ctia cac co quan thyc thi phap luat trong viéc tiép can cac vu
an dudi goc do sat hai nit gidi va bao luc gidi. Hon nira, viéc cai cach luat
phéap, dugc hd tro bai cac bién phap thuc thi lién quan dén van dé sat hai nix
gidi, s& 1a mot budc di quan trong dé cham dat tinh trang giét hai phu nir —
von 1a mot yéu td chi phdi trong céc toi dc dbi voi phu nit trong bdi canh bao
luc gi6i, dic biét 1a d6i v6i phu ni.

Két luan

Sat hai nir gi¢i di tré thanh mot trong nhitng hinh thirc cuc doan nhat cua
bao luc gii ddi véi phu nit, din dén cai chét ctia nan nhan. Sat hai nir gigi khong
chi don thuan 1a mot vu giét nguoi ma con phan anh sy ton thuong dic biét cia
phu nit trong xa hoi. Do do, can c6 su xem xét k¥ ludng va chinh xéc trong viéc
xur ly cdc vu an c6 nan nhan la phu ntr bi sat hai. Vi vay, can can nhic dua tinh
tiét sat hai nir gidi vao danh muc tinh tiét ting nang khi 4p dung hinh phat ddi véi
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t6i pham ndy. Viéc quy dinh vé sat hai nir giéi khong nhat thiét phai dua vao mo
hinh cta cac quéc gia khac ma can xuét phat tir cac gia tri va nhu cau thuc tién
ctia x3 hoi Indonesia. Pay chinh 13 co so triét 1y viing chiac dé cing c6 quy dinh
phap 1y. Hién nay, sd vu an sat hai nit gidi & Indonesia ciing dang c6 xu huéng
gia ting dang ké.

Do d6, khi xét xir, cdn c¢6 goc nhin vé sat hai nit gidi thay vi chi coi day la
mot vu giét ngudi thong thuong. Viéc xir phat nhitng ké pham toi sat hai nit gi6i
can dugc can nhic tir quan diém x6a bo bao luc gidi, nham tao ra mot hé théng
tu phap cong bang hon va gdp phan bao vé quyén loi cta phu nit trong xa hoi./.
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PREFACE

Gender-based violence, particularly violence against women, represents
one of the most visible manifestations of inequality between men and women.
This form of violence takes various shapes, including physical abuse, sexual
violence, maltreatment, and other discriminatory acts based on gender or sex.
Gender-based violence not only affects the physical and mental well-being of
victims and their families but also poses a significant obstacle to the efforts of the
State and society in achieving gender equality and social justice.

Vietnam has long placed a strong emphasis on promoting gender equality.
The Law on Gender Equality, the Law on Domestic Violence Prevention and
Control, and especially the Criminal Code of Vietnam, have collectively
contributed to forming an effective legal framework for addressing gender-based
violence. However, this type of violence stems from complex socio-cultural
customs, economic and societal factors, as well as inherent psychological and
physiological differences among genders. Therefore, the development and
refinement of laws addressing gender-based violence are far from simple - they
must meet numerous criteria, including protecting the legitimate rights and
interests of victims. Determining the scope of state and societal intervention,
drawing the line between criminal and non-criminal acts, and choosing between
judicial and non-judicial processes for handling such violence remain challenging
issues for many nations, including Vietnam.

In light of these realities, the University of Law, Vietnam National
University, Hanoi (VNU-UL), in collaboration with the Vietnam Office of
Friedrich-Ebert-Stiftung (FES Vietnam), organized a scientific conference titled
“Legal Frameworks to Addressing Gender-Based Violence: International
Experiences and Recommendations for Vietnam”. The conference aimed to
create an academic forum for both domestic and international experts and
scholars to exchange views and experiences on building and implementing legal
frameworks to combat gender-based violence. The conference was successfully
held on July 26-27th, 2024, in Quy Nhon, Binh Dinh Province, Vietnam. It
brought together numerous scholars and featured 27 presentations focusing on
the following themes:

1. Gender-based violence and approaches to its resolution;

2. Ensuring victims’ rights in gender-based violence cases.
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By sharing knowledge and experiences on the legal responses to gender-
based violence, the conference significantly contributed to enhancing research
and teaching quality at the VNU-UL and other legal education institutions. It also
supported the refinement of Vietnam’s legal system, which urgently needs
scientifically grounded arguments and international legal references in addressing
gender-based violence. Therefore, the VNU-UL has compiled and edited the
“Proceedings of the International Conference on Legal Frameworks for
Addressing Gender-Based Violence: International Experiences and Implications
for Vietnam”, following a peer-review process and publishing it in both English
and Vietnamese.

On the occasion of this publication, the VNU-UL extends our sincere
thanks to the Friedrich-Ebert-Stiftung Vietnam for sponsoring the conference,
and to all the scholars who contributed insightful and dedicated presentations and
commentaries. The School also expresses our deep appreciation for the members
of the Editorial Board: Assoc. Prof. Dr. Trinh Tien Viet, Assoc. Prof. Dr. Nguyen
Hoang Anh, Assoc. Prof. Dr. Le Lan Chi; and the Selection Committee: Prof. Dr.
Shruti Bedi, Prof. Dr. Vu Cong Giao, Assoc. Prof. Dr. Trinh Tien Viet, Assoc.
Prof. Dr. Nguyen Tat Vien, Assoc. Prof. Dr. Le Lan Chi, Dr. Go Lisanawati, and
Dr. Nguyen Bich Thao.

We would also like to acknowledge the invaluable contributions of the
translation and editorial teams, as well as the volunteers who assisted with
translation and technical support: LL.M. Mai Thanh Son, LL.M. Nguyen Duc
Anh and students Tran Kim Chi, Hoang Ba Dat, Pham Ngoc Lan, Phan Ha
Linh... and others whose names may not be listed here. They have collectively
contributed to the development of this substantial volume - and more importantly
- to meaningful academic efforts that support institutional development in the
response to gender-based violence, for the benefit of victims of injustice,
suffering, and loss.

Hanoi, July 2025
University of Law, Vietnam National University, Hanoi
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LOI GIGI THIEU

Bao luc trén co so gidi, dac biét 1a bao lyc ddi v6i phu nir, 1a mot trong
nhitng biéu hién rd rét nhat cia mdi quan hé bat binh dang giita nam va nir. Bao
luc trén co s& gioi thé hién bﬁng nhiéu hinh thtrc nhu bao luc than thé, tinh duc,
tinh than va cac hinh thirc khac mang tinh chat ky thi, phan biét ddi xur vé gidi,
gi6i tinh... Bao luc trén co so gidi khong chi anh huong dén sirc khoe thé chat,
tam than cua nan nhan va nhiing ngudi than ctia ho, ma con 1a tré ngai 16n cho nd
luc ciia nha nudc va toan thé xa hoi trong viéc dat dugc cac muc tiéu vé binh
dang gidi va cong bang xa hoi.

Viét Nam 1a mot trong nhitng qubc gia ludn dé cao binh dang gidi,
Luat Binh déng gio1, Luat Phong, chéng bao luc gia dinh, dac biét 1a Bo luat
Hinh sy cua Viét Nam di gop phan tao nén khung phap 1y hiru hiéu dé xir 1y
bao luc trén co s¢ giéi. Tuy nhién, bao luc trén co sé gidi xuat phat tir nhiéu
van dé nhu vin hoa, phong tuc tip quan, kinh té - xa hoi va ca yéu té tam
sinh 1y mang tinh khac bi¢t tu nhi€n gitra cac gidi tinh... Do do, viéc xay
dung va hoan thién phap luat vé xtr 1y bao luc trén co so gidi khong don gian
va can phai dap ang nhiéu tiéu chi khac nhau, trong d6 c6 tiéu chi vé quyén
va loi ich chinh dang cua nan nhan. Viéc nha nudc va xa hoi can thiép ¢ muc
do nao, viéc xac dinh ranh gidi gitra t01 pham va khong phai l1a toi pham,
gitra xr Iy bang quy trinh t6 tung tu phap va cac quy trinh xtr Iy phi to tung
tu phap nhu thé nao... d6i voi bao luc trén co so gidi ludn 1a bai toan kho doi
v6i cac qudc gia, trong d6 c6 Viét Nam.

Trude thuc té trén, Truong Pai hoc Luat, Pai hoc Qubc gia Ha Noi1
(PHQGHN) phbi hop véi Vién Friedrich-Ebert-Stiftung Viét Nam tai Ha Noi t6
chtrc Hoi thao quéc té voi chu dé “Phap luat vé xu 1y bao luc trén co so gidi -
kinh nghiém quéc té va tham khao cho Viét Nam” nham tao méi truong hoc
thuat dé cac chuyén gia, hoc gia trong nudc va qubc té trao doi quan diém, kinh
nghiém xay dung phép luat va ap dung phap luat vé xtr Iy bao luc trén co so gidi.
Hoi thao da duogc to chtc thanh cong vao cic ngdy 26 - 27/7/2024 tai Quy Nhon,
Binh Dinh, Viét Nam. Hoéi thao da quy tu nhiéu hoc gia trong nudc va quéc té,
v&i 27 tham ludn, tap trung vao hai nhom noi dung:

1. Bao luc trén co sé gioi va phuong thire xtr 1y bao luc trén co s gioi;

2. Bao dam quyén cho nan nhan ctia bao luc trén co s& gidi.
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Thong qua cac kién thire, kinh nghiém vé xir 1y bao luc trén co sé gidi
dugc chia sé, thao luan, Hoi thao gop phan quan trong vao viéc nang cao chat
luong nghién cuu, giang day tai Truong Pai hoc Luat, PHQGHN va cac co s¢
dao tao luat, gop phan hoan thién hé thong phap luat Viét Nam vén dang rat can
¢6 cac luan ching khoa hoc va tham chiéu phap luat nudc ngoai trong tmg pho
v6i bao luc trén co so gidi. Do vay, Trudng Pai hoc Luat, PHQGHN d4 t6 chirc
bién tap Sach Ky yéu Hoi thao quéc té “Phap luat vé xir Iy bao luc trén co s gidi
- kinh nghiém qudc té va tham khao cho Viét Nam” theo quy trinh bién tap dong
cap (peer-review) va xuat ban bang hai thi tiéng Anh-Viét.

Nhan dip ra mit cudn sach, Truong Pai hoc Luat, PHQGHN tran trong
cam on Vién Friedrich-Ebert-Stiftung da tai tro cho Hoi thao, xin cam on céac hoc
gia da giri t6i Hoi thao nhiing tham luan, binh luan chuyén siu va tim huyét.
Truong Pai hoc Luat, PHQGHN tri an va danh gia cao vai tro cua cac thanh vién
Ban bién tap (Editorial Board): PGS.TS. Trinh Tién Viét, PGS.TS. Nguyén
Hoang Anh, PGS.TS. Lé Lan Chi va Hoi dong tham dinh (Selection Committee):
GS.TS. Shruti Bedi, GS.TS. Vii Cong Giao, PGS.TS. Trinh Tién Viét, PGS.TS.
Nguyén Tat Vién, PGS.TS. Lé Lan Chi, TS. Go Lisanawati, TS. Nguyén Bich
Thao. Xin gt 16i cam on dén doi ngil phién dich, hiéu dinh ban thao ciing nhu
cac tinh nguyén vién da hd tro dich thuat va thuc hién cac cong viéc thu ky bién
tap khac: ThS.NCS. Mai Thanh Son, ThS. Nguyén Dirc Anh va cac ban sinh
vién, cuu sinh vién nhu Tran Kim Chi, Hoang Ba Pat, Pham Ngoc Lan, Phan Ha
Linh... Ho va nhirng nguoi chua ké tén khac da gop phan tao nén mot cudn sach
dd so va quan trong hon, 1a tao nén mdt dong goép thuc chat tir linh vuc hoc thuat
cho viéc hoan thién thé ché vé xur 1y bao luc trén co sé gioi, cho nan nhan cua
nhiing bat cong, thiét thoi va mat mat tir bao luc gidi.

Ha Noi, thang 7 nam 2025
Truong Pai hoc Ludt, Pai hoc Quo”'c gia Ha Noi
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